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JOINT APPENDIX 

PLEADINGS AND DOCUMENTARY EVIDENCE 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

I 

79 [Filed Feb. 18, 1954] 

ETHEL POSNICK, ! 

Plaintiff 


vs. 


Civil Action No. 

i 


451-51 


DAVID POSNICK 
and 

BONAT'S CAFE, INCORPORATED 

Defendants 


FINDINGS OF FACT AND CONCLUSIONS OF LAW 
This action came on for hearing, and the pleadings and the evidence 
having been considered, the court makes the following: 

FINDINGS OF FACT j 

1. The plaintiff, Ethel Posnick, hereinafter called the wife, is suing 

David Posnick, hereinafter called the husband, seeking maintenance and 

i 

to have set aside two transfers made by her to him, one in 1945 of her in- 
terest in certain real estate known as 1022 Vermont Avenue, Northwest, 
and the other in 1948 of her partnership interest in a business known as 
Bonat’s Cafe, all in Washington, D. C. In the alternative she seeks an 
accounting ’’from the defendant for the money justly due the plaintiff." 
Further she prays for general relief. 

* * * * * jj* * 

80 3. The husband and wife were married August 15, 1941, in New 

York City. He then resided in Washington, D. C., and she in Maryland, 
and each was about 36 years of age. Soon after their marriage they be¬ 
gan living together in the District of Columbia. No children were born 
of the marriage. 

I 

4. On August 15, 1949, the husband deserted the 'ijiie without just 
cause. She sought his return but he has not lived with her since. Both 
have continued to reside in the District of Columbia. 
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******* 

81 8. In 1938 Allan A. Merine, hereinafter referred to as Merine, 
and the husband purchased as equal partners a going restaurant business 
in Washington, D. C., known as Boant T s Cafe. The deal included no 
real estate. The terms were $13, 500 - cash of $8000 and the balance 
on terms. When the husband and wife married in 1941 he and Merine 
were still owners of the Cafe, and had purchased premises 1022 Ver¬ 
mont Avenue, Northwest, in which the business was conducted. The net 
business profits of the husband and Merine were $31,451. 44 for 1942 and 
$28, 030. 75 for 1943. 

9. Late in 1943 Merine was about to be drafted into the armed serv¬ 
ices of the United States. The partners attempted but failed to work out 

a plan for running the business in Merine’s absence. They discussed sel¬ 
ling out to an outsider as well as one partner selling to the other. Each 
partner had a lawyer to aid him in fighting for advantage. Finally it was 
agreed that Merine would put a price on a one-half interest in the partner¬ 
ship business and real and personal property and at that figure would buy 
or sell. His figure was $66, 500. The husband elected to have Merine 
sell at that price. 

10. During said negotiations the husband was told by his business 
accountant that a substantial saving in income taxes could be accompl ished 
under the then law if the husband and wife as partners were to conduct the 
business but that to make such a partnership hold water it would be neces¬ 
sary for the wife to make a substantial capital contribution to the business 
and to render services therein. The husband was pleased with the tax 
saving suggestion and with the prospect of his wife’s assistance in the busi¬ 
ness as it was war time when help was difficult to obtain. 

82 11. The husband proposed to the wife that she buy the Merine half 
interest at $66, 500, on terms of $35,000 cash and $31, 500 in installments 
of $1000 a month carrying interest. But the wife had little or no money or 
other property. Indeed the husband himself was without the requisite 



< / 

wherewithal. — The sale to the wife on the terms stated was neverthe- 
less made on January 3, 1944 at which time Merine under date of Decem¬ 
ber 22, 1943, transferred to the wife his one-half interest in the partner¬ 
ship business and real and personal property. The cajsh of $35,000 paid 
by the wife consisted of $15,000 lent her by her fatherjand $20,000 lent 
her by the husband. For the $15,000 the wife’s father! was given a series 
of notes signed by both husband and wife and so arranged as to call for 
a monthly payment of $1000 on the indebtedness until liquidated. No note 
or other evidence of indebtedness was given to the husband by the wife for 
his loan of $20,000 nor was interest charged thereon. The wife made the 
installment note of $31, 500 given to Merine and the husband endorsed it 
83 and both executed a chattel deed of trust on the business to secure 
its payment. 

12. It seems that the husband disliked having the chattel trust on 
the business. Anyway after principal payments totaling $5000 had been 

i 

made to Merine on the chattel trust note of $31, 500 the wife on June 2, 

1944 paid off that note in full with interest to date of maturity. This she 
accomplished by means of an additional loan of $17, 000 from her father 
on May 22, 1944 and a loan she arranged of $10, 000 from a bank. The 
notes given the wife’s father for his first loan of $15,000 were cancelled 
and the unpaid part thereof in the sum of $9000 was added to the loan of 

$17,000 making the then total debt to the father $26, 000 and arrangements 

' 

1 J He had cash which with proceeds from a sale of his Securities came 
to about $25, 000. He says he could have raised the needed additional 
cash on his personal credit or by increasing the trust dn the real es¬ 
tate. But likely Merine would have required that money raised by in¬ 
creasing the real estate trust be applied to reducing the installment note 
of $31, 500. Defendant’s Exhibit No. 1, p. 4. Borrowing money from a 
bank on a financial statement without security seems nbt to have been 
done by the husband before the wife became a partner. Transcript p. 

104. A business man testified that prior to the Merine sale he told the 
husband that witness would be "very happy to go to the bank" and make 
arrangements for money for the husband. Transcript p. 465. But no 
finding is necessary as to whether the husband was alone able to finance 
the purchase of the Merine interest for he chose to have the wife purchase 
it in her own right. Transcript p. 558, 559. 
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were made for its payment in monthly installments of $1000. Both hus¬ 
band and wife signed the notes given to the lenders. Interest was waived 
by the wife’s father but was paid on the bank loan. 

13. With the exception of the money the husband lent the wife, all 
obligations incurred in connection with her acquisition of the Merine inter¬ 
est were discharged before October 1945. In other words, $46, 500 of 

2 / 

the $66, 500 purchase price for the Merine interest had been paid. — 

This $46, 500 was paid out of the partnership but charged therein solely 
to the wife. 

14. Merine was an accountant but while he was a partner the books 
of account of the partnership were kept by the accounting firm of H. Gold¬ 
stein and Company. During the entire period the wife was a partner and 

84 to the time of the trial the said firm continued to keep the books of 
account for the business. 

15. Upon setting up the books for the husband and wife partnership 
the accountants entered the original capital account for each partner at 
$66, 500, thus reflecting the price paid by the wife for Merine’s half in¬ 
terest. They retained $31, 904. 47 as allocated to each partner when Me¬ 
rine was one. They added for each partner $11,458. 57 as an increase in 
value of the real estate over and above the allocation to it in the said 
$31, 904.47, this increase being supported by a current appraisal of the 
realty. The sum of $23,136. 96 was allocated to good will for each part¬ 
ner. These three sums - $31, 904.47, $11,458. 57 and $23,136. 96 total the 
$66, 500 at which the capital account of each partner was carried. 

16. It was not the custom in the partnership to make actual perio¬ 
dic distribution of net profits but on the books they were credited in equal 
parts to the partners. The books showed the original capital account of 
$66, 500 for each partner plus his or her share of the net profits, minus 
his or her drawings from the partnership for personal purposes (as dis¬ 
tinguished from partnership obligations). 

17. During the husband and wife partnership he had superiority of 
position. They had had only two wedding anniversaries and marital affec¬ 
tion was in full bloom when under his tutelage she became a partner after 
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he had thrashed out with Merine all the terms. The restaurant was in op¬ 
eration and the accountants and their accounting procedures were estab¬ 
lished before she entered upon the scene. Both the restaurant business 

85 and partnership accounting were new to her. Un<|er these circum¬ 
stances and by reason of the high degree of trust and confidence the wife 
reposed in the husband, of his experience and skill in the food and res¬ 
taurant field, and of his understanding of accounting procedures in a 
partnership, he was the dominant partner and the business was run by him 
much as though he were the exclusive owner. 

18. Merine when a partner knew little about the Restaurant busi- 
ness but he kept certain records and the wife as a partner did likewise. 

She made up the payrolls. She kept the business bills ahd invoices. She 
wrote checks against the partnership bank account to coyer bills approved 
by the husband and made notations on the check stubs. Most of the checks 
she signed but some were signed by the husband. In cash books set up 

by the accounting firm she entered a record of all cash Received and of 
all cash disbursed in the business, separating food items from those for 
liquor, but she made no entries in any of the business books of account kept 

by the accountants. She acted at times as hostess and cashier. The hus- 

| 

band was harrassed in the business during the war. Employees in key 
positions were drafted. It was hard to keep efficient help and adequate 
food supplies. Both partners were tied down to the business and the hours 
were long. In this situation the wife made a considerable contribution to 
the business but like that of Merine it was less than the husband’s contri- 
bution. 

19. Late in 1945 following the wife’s payment of all debts she in¬ 
curred in her acquisition of the Merine interest except her husband's loan 
to her, the husband informed her that he wanted transferred to him her 
interest in the real estate used in the business. She finally decided to 

86 make the transfer, feeling that being still married to her husband 
her interests would be protected. The deed was given ip December 1945. 

On the books the wife’s one-half interest in the real estate was $37,000 

I 

(land $24, 500, building $12, 500) but two charges against her interest - 
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one of $15,296. 62 for one-half of the trust on the property and one of 

$765. 62 for one-half of the depreciation on the building for the period of 

3/ 

her ownership - reduced her equity in the real estate to $20, 937. 76. — 

The wife owed the husband for the $20,000 he lent her toward the cash 
payment she gave Merine, and for $3, 057.22 additional he lent her for 
incidental expenses at the same time, making a total of $23, 057. 22. Her 
equity in the real estate of $20, 937. 76 was applied on her debt of $23,057. 22, 
thus reducing her indebtedness to the husband to $2,119.46. The court 
finds that the wife transferred the real estate to her husband in the exer¬ 
cise of her own will with knowledge of the relevant facts and for an ade¬ 
quate consideration. 

20. After said transfer the entire real estate was written off the 
books of account as a partnership asset, and the respective capital accounts 
of the partners were reduced in value accordingly. 

21. As sole owner of the real estate the husband leased it to the part¬ 
nership for $750 monthly and during the remainder of the partnership of 
husband and wife he was paid out of the business a total of $21, 000 for rent. 

87 22. Prior to the husband and wife partnership the husband gave the 

wife an average of $400 per month for family expenses. After they became 
partners the wife continued to draw the same amount until they agreed 
upon $500 per month. These monthly amounts were for the living ex¬ 
penses of the husband, wife and wife’s child. They included apartment 
rent of $125 per month, groceries, wages for a part time maid, laundry 
and department store bills and as many other family living expenses as 
they would cover, and during the term of the husband and wife partner¬ 
ship (December 13, 1943 to April 30, 1948) they amounted to $25,600. 

The whole of the $25,600 was deducted from the wife’s capital account 
in the partnership. She complains, pointing out that it is the husband’s 
obligation to support her, not hers to support him. 

23. The setting surrounding this $25, 600 deduction from the wife’s 
capital account is as follows: When the husband and Merine were partners 
the husband out of his profits in the business drew money for family ex¬ 
penses, checks made out to him being turned over to the wife. After she 


became a partner and was writing partnership checks sfie wrote them for 

the same monthly amount for family expenses that the husband had thereto- 

4/ 

fore given her until they agreed on $500 per month. - Since the partner¬ 
ship checks totaling the $25, 600 were drawn to the wifejs order and no 
purpose was indicated on the stubs the accountants charged them all to her 
when they made up the accounts. There was no discussion or understanding 

88 between the husband and wife relative to the wife bearing or sharing 
in family living expenses. 

24. The accountants got information for the books they kept from the 
cancelled checks, check stubs, invoices and vouchers, cash books kept by 
the wife, and inquiries of partners. The drawings of thte partners and the 
charges against each partners capital account are reflected in the books 
of account which were usually physically on the restaurant premises and 
available for inspection by either or both partners. But not mistrusting 
her husband or the accountants he had selected, the wife did not examine 
the capital accounts of the partners, and was not aware that the said 
$25, 600 for living expenses had been charged to her until that fact was 
turned up by an accountant hired by her after the partnership had ended. 
Even had the wife examined the monthly statement of five pages in sum¬ 
mary form expressed in totals indicating among other things the condition 
of the capital accounts of the partners and the total draftings of each part¬ 
ner it is doubtful that their implications would have been understood by 
her in view of their intricate nature, of the lumping together in one sum 
of drawings without itemization or identification, of the Cumulative date 
the statement embraced, of the loans the wife was paying off out of the 

business, of the refinancing of some of them, of the heavy tax assess- 

5/ 

ments she was bearing and other surrounding circumstances. — Defen¬ 
dant’s Exhibit No. 8. 

I 

89 25. Under the terms of the December 22, 1943 settlement with 

I 

Merine the husband and wife partnership was made effective as of Decem¬ 
ber 13, 1943. Before it terminated as of April 30, 194$ as hereinafter 
set forth, the net profits were as follows: 
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For both For each 

Partners Partner 


December 13 through December 31 

Year of 1944 

Year of 1945 

Year of 1946 

Year of 1947 

January 1 through April 30, 1948 
Total 


$ 2, 705. 00 
51, 646.37 
77, 334. 62 
54, 680. 60 
36, 026. 99 
12, 803. 20 
$235,196. 78 


$ 1,352. 50 
25, 823.18 
38, 667. 31 
27, 340. 30 
18, 013. 50 
6,401.60 
$117, 598. 39 


26. Light is shed by plaintiffs Exhibits 4 and 5 on what became of 
each partner’s net income of $117, 598. 39. As to the husband , (1) he with¬ 
drew cash of $12, 908. 08, (2) he gave partnership checks for personal pur¬ 
poses totaling $14, 334. 50, and (3) he paid income taxes (on his partnership 
and other income) of $73, 689. 59. These three items total $100, 932.17 and 
when deducted from his partnership net income of $117, 598. 39 indicate that 
he still had left $16, 666. 22 to increase his capital account. As to the wife , 
(1) $25, 600 was charged against her for family living expenses, (2) checks 
on the partnership totaling $5, 813. 05 were charged to purposes personal 
to her, (3) she paid income taxes of $58, 944. 75, (4) she paid in connection 
with buying out Merine $46, 500 and (5) she paid interest estimated at 

$1, 317. 50. —^ These five items total $138,175. 30, and after applying there- 
90 on the wife’s entire net income of $117, 598. 39 a debt is left of 
$20, 576. 91 to be charged against her capital account. Had the family liv¬ 
ing expenses of $25, 600 been charged to the husband instead of to the wife, 
then the charges against her would total $112, 575. 30 and in the place of a 
debt to be deducted from her capital account she would have had left out 
of her net income of $11 7, 598. 39 the sum of $5, 023. 09 to increase her 
capital account. On the husband’s side the effect of charging the $25, 600 
to him would be to wipe out his aforesaid $16, 666.22 addition to his capi¬ 
tal account and leave a debt of $8, 933. 78 to be deducted from his capital 
account. 

27. The husband says that besides the $25, 600 charged to the wife 
for family expenses that he spent on the family most of his income from 
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all sources including the rent which the partnership paid him and also in¬ 
cluding both his cash withdrawals of $12, 908. 08 from fee partnership and 

I 

the $14, 334. 50 charged to him therein for personal purposes. The hus¬ 
band alone usually paid for the home telephone bills, for occasional vaca- 
tions and spending money incidental thereto, and for such limited enter¬ 
taining as was not done at home or on the restaurant premises. Once he 
bought the wife a coat for $1800, and the charges to him for personal pur¬ 
poses include $100 given to the wife’s child, $170 for a club membership 
for the wife and child, and purchases from merchants. But the court is 

I 

not convinced that most of his income from all source^ was spent on fam¬ 
ily expenses as he claims. 

28. The wife claims that she spent her Maryland income on the fam¬ 
ily, and that the items making up the $5, 813.05 charged to her for person¬ 
al purposes were for the family or the home and should have been charged 

91 to the husband. Without attempting to itemize them they include in 

general various sums paid to department stores or merchants, $118.20 

for one-half of the husband’s insurance premium, four home telephone 

| 

bills in whole or in part, $76. 70 for one-half of Bonat T s old account over¬ 
draft, $2,180.22 for a Cadillac car, miscellaneous expenses pertaining 
to said car, $77 for replating silver, two payments to Doctors Hospital, 
rent for a safety deposit box for the wife, $537. 50 for camp expenses for 
the wife’s child, $70 for a dentist bill, $511. 75 paid to ^Thomas Cook & Son 
for one-half the cost of a trip which the husband and wife took, and $664 
for one-half of charitable contributions made by the partnership. 

29. The $118.20 charged to the wife for one-half of the husband's 
insurance premium should have been charged to him. The two payments 
to the Doctors Hospital -one for $212. 73 and one for $911. 57 - consisted of 

partnership checks written by the husband for the hospitalization of the 

i 

wife while she was ill and should have been charged to him. The wife 
should also recover $76. 70 for one-half of Bonat’s old ajccount overdraft 
as Merine specifically excluded from his transfer to her the partnership 
bank account and warranted that all debts of the business had been paid, 
and the husband agreed to those terms. Defendant’s Exhibit No. 1, pages 


i 
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1, 2 and 4. Further the wife should recover from the husband the follow¬ 
ing: $20* 00 or one-half of $40 paid to the Hecht Company for a table for 
the business and included in check No. 8055 for $52.45 charged to the wife 
alone; and $15.15 or one-half of $30. 30 paid to the Hecht Company for 
office furniture tables and included in check No. 8148 for $61.45 charged 
to the wife alone. 

As to the wife’s claim that the Cadillac car was a gift to her from 
92 the husband and that its cost of $2,180.22 should be charged to him 
the court finds that she has failed to establish that it was a gift. The wife’s 
child was of an age to make use of the home phone and the charge to the 
wife of four home telephone bills or a part thereof is not improper. The 
trip the husband and wife took through Thomas Cook & Son was probably 
at the wife’s suggestion or request and the court believes it equitable for 
the charge to her of one-half the cost thereof to stand as well as the charge 
to her of one-half of the charitable contribution made by the partnership. 
Concerning other items in the said $5, 813. 05 the wife has either not iden¬ 
tified the purchases or has failed to show what individual or whose property 
benefitted by the expense incurred. 

30. Late in the year 1947 or early in 1948 the husband first request¬ 
ed and then urged the wife to transfer her interest in the partnership business 
and property to him, saying he did not need her help any more, that she 
would be well taken care of and that he would never be happy unless she signed 
the business over to him. 

31. The Revenue Act of 1948 approved on April 2, 1948 permitted 
the making of income tax returns jointly by married couples on a commun¬ 
ity basis in such manner as to result in a substantial reduction in taxes in 
ce rtain situations. The husband knew of this law and saw the publicity 
that preceded its passage. Sometime during this period he caused his 
attorney to prepare the legal documents necessary to effect the assign¬ 
ment of the wife’s partnership interest to him. At the same time he 
called in Mr. Goldstein, the accountant, told him of a proposed transfer 
as of April 30, 1948 and that he (the husband) ’’wanted to know exactly 
what her equity in the capital account was in said business as of that date. ” 
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* * * 4c 4c * * 

95 35. Roughly the wife's financial situation in the partnership on 
April 30, 1948 - excluding from consideration the deduction from her 
capital account for family living expenses - was this - her original 
capital account of $66, 500 had been reduced in December 1945 when she 
transferred her interest in the partnership real estate to her husband 
(thus liquidating all but $2,119.46 of her debt to him for money lent when 
she bought out Merine) and she had actually paid $46, 500 for the remain- 
der of her original capital account and apparently had increased it by 

$5,023. 09 from her net profits in the partnership as indicated in paragraph 

26 hereof, the total of said two last named sums being $51, 523. 09. 

Taking into consideration the Merine sale in 1943 of a one-half interest 

in the partnership, the assets of the business at the time of said sale 

8 / 

and on April 30, 1948;- the volume of business done by the restaurant 
during the period 1943 to April 30, 1948, the net profits from said 
business, the location of the restaurant in downtown Washington, its 
distinctive type of atmosphere, food, service and accomodation, its 

i 

successful operation for more than a decade, and other surrounding cir¬ 
cumstances, the court finds that as of April 30, 1948 thb wife's one-half 
interest in the partnership business was reasonably worth and had a 
market value of $45, 000 to $50, 000. 

36. The proposed settlement statement indicated that for her 
alleged capital account of $3, 026. 09 the consideration to the wife would 

96 consist of; (1) an offset of the sum of $2,119.46 representing the 
balance owing by her to her husband as already mentioned (2) an antici¬ 
pated $3, 855. 75 (which they had long intended as a gift to her child) to 
be derived from Baltimore property then in their joint names but paid 
for by him and (3) expected income of $600 from said property. Tran¬ 
script p. 469. Plaintiffs Exhibit No. 2, p. 4. 

37. The wife was not at any time represented by an attorney but 
the husband was. She talked to her brother and father but both were non- 
residents and knew no more than she did concerning the! means employed 


12 


to reduce her capital account. 

38. The wife inquired of the husband if what the proposed settle¬ 
ment statement indicated was all that was coming to her and he answered 
in the affirmative although admittedly he would not have sold his partner¬ 
ship interest on the basis of the settlement. Transcript p. 137, 467, 

468. At the time of the settlement on May 25, 1948 effective as of April 
30, 1948, the husband represented the statement as ’’true and correct.” 
Defendant’s Exhibit No. 11. Upon completion of the transfer, the wife’s 
good will item of $23,136. 95 which had been charged off as worthless in 
the settlement statement was credited on the books as an acquisition by 
the husband. Transcript p. 535, 275. 

39. The court finds that the depression of the wife’s capital account 
from $26,163. 04 to $3, 026. 09 and the transfer on that basis of her 
partnership interest to the husband was made without a full and fair dis¬ 
closure of material facts known to him and unknown to her and while she 
was under the coercion of marital affection. 

97 40. The wife charges and the husband denies that when he got her 

out of the business he then had the intention of deserting her. The hus¬ 
band’s interest in the wife was on the wane in 1948 and the idea of leaving 
her was being turned over in his mind in that year but the evidence falls 
short of establishing that an intention to desert existed at or prior to the 
time of the transfer. Transcript p. 544, 545. 

41. After said transfer and under the husband’s sole proprietor¬ 
ship the restaurant business earned profits as follows: May through 
December 31, 1948 $27,477. 81; year of 1949 $30, 511.24; year of 1950 
$44,138. 95; January 1 through July 31, 1951 $26, 664.12. Transcript 282. 

42. In June 1951, after this action had been commenced, the hus¬ 
band incorporated the restaurant business under the laws of Delaware. 
Said corporation styled Bonat’s Cafe, Inc., has issued 100 shares of 
capital stock of which the husband owns 98 shares, the other shares 
being owned one each by his two sisters. He transferred the restaurant 
business and personal property to the corporation at the valuation of 
$110, 000 which included good will at the valuation of $50, 000. The 


husband has stipulated that any judgment to which the wife may be found 
to be entitled in connection with their partnership affairs may be entered 
also against the corporation. 

43. The defendant, Bonat's Cafe, Inc., earned a profit of 
$23,165. 20 before taxes for the nine month period - August 1, 1951 
through April 30, 1952. j 

98 44. The husband T s salary at Bonat's Cafe, Inc., is $15,000 per 
year and the corporation also pays him $12,000 per yeap for rent of 
premises 1022 Vermont Avenue, Northwest, in which the business is 
conducted in Washington, D. C. For that portion of the year 1951 that 
the corporation was in existence the husband was paid $^, 417. 30 for 
salary and a net rental of $4, 588. 97. In 1952 the husbahd received from 
the defendant corporation a salary of $15, 600, net rent of $4,113. 95 
and interest of $2,300. Transcript p. 324, 325. 

45. In response to interrogatories the husband listed his income 
for the years 1948 to 1951, inclusive (1952 is incomplete as follows: 
1948 $37, 317. 55; 1949 $30, 684.34; 1950 $44,875. 30; 19^1 $33,169. 37. 

He paid income tax, however, in 1951 on income of $39,| 595. 35. Tran¬ 
script, p. 325, 516. j 

46. The husband is the owner of the following securities: Govern¬ 
ment bonds of the face amount of $3, 000; 2000 shares Argo Oil Corpora¬ 
tion $5 par; 200 shares Midwest Oil Corporation $10 pajf; 200 shares 
Sun Hay Oil Co. $1 par; 500 shares Canadian Southern Oils, Ltd. $lpar; 
400 shares Sterling, Inc. $1 par; 1300 shares Coastal Caribbean Oil 
10£ par; 2 shares Standard Oil Co. of New Jersey $15 p^r. 

47. The husband had in banks sometime in March or April 1953 
shortly before the trial of this action the following: National Savings and 
Trust Co. $2, 876. 50; Home National Bank, Ellenville, N. Y. $50; First 
National Bank, Woodridge, N. Y. $25. 

48. The wife is an officer or director in some family corporations 
organized by her father and from one of them - the Middleton Realty 

99 Company - she receives a yearly salary of $1,250i No compensa- 

I 

tion is paid her by the others. She has an insurance brokers license in 
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Maryland which enables her to receive commissions on insurance poli¬ 
cies placed by her father. These commissions are about $3, 000 per 
year. In 1950 she received $286. 45 interest on some bonds she had. The 
record fails to show the face amount thereof or whether she still has 
these bonds. The total yearly income of the wife is between $4, 000 and 
$5,000 from the sources stated. The wife T s business experience includes 
assisting a previous husband (now dead) for nine years in his drug busi¬ 
ness and being a partner in Bonat’s Cafe for over four years. The wife 
has a fear of insecurity with a dread of going back on her parents for 
support. They took care of two of her three children by her first mar¬ 
riage. The wife is now about 49 years of age. 

$ $ ♦ ♦ ♦ ♦ 

50. The reasonable value of services rendered by the wife T s 
attorney to her herein is $4, 000, of which $1, 250 is allocated to matri - 
monial matters and $2, 750 to property and accounting matters. The 
reasonable value of services rendered to the wife by the accountant em¬ 
ployed by her is $1, 000. In connection with taking the pretrial deposition 
of her husband and purchasing a copy of the pretrial deposition taken from 
her by him she expended $67. 38. In connection with the husband’s counter 
claim for annulment the wife spent $346. 83, a trip to Florida and return 
100 and expenses there being involved in preparations for taking the 
deposition of the doctor who previously had operated on her. The cost 
of taking said deposition was $44.25, and she paid the doctor $50 for a 
current examination of her preliminary to the taking of his deposition. 

She expended $7. 50 for a copy of the deposition taken by her husband of 
one Posnack. For purchasing a carbon copy of the official stenographic 
report of the proceedings and testimony at the trial she expended $204.30. 

CONCLUSIONS OF LAW 

1. The husband deserted the wife on August 15, 1949 without just 
cause, and after April 1950 refused to support her. 

2. The wife is entitled to maintenance consistent with the station 
in life and means of her husband and $500 monthly from him would enable 
her to maintain that standard, taking into consideration her own income. 
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3. The counterclaim of the husband for annulment of the marriage 
should be dismissed. 

4. The wife became in 1943 a bona fide partner with the husband 
in the business known as Bonat's Cafe and the bona fide owner of a one- 

i 

half interest in the real estate in which the business wan conducted - 
1022 Vermont Avenue, N. W. 

5. The wife is not entitled to have set aside the transfer made by 
her to the husband in 1945 of her interest in said real estate. 

6. Basic family necessaries properly chargeable to the husband 

101 having been charged to the wife by mistake without her knowledge 

or consent, she is entitled to relief to the extent of $20,j 000, it being 
fit that she bear the remaining $5, 600 of such expenses! for her child 
who was then a member of the family circle. —^ | 

7. The wife is not entitled to reimbursement from the husband for 

I 

i 

the Cadillac car and other items charged to her and listed on page 2 of 
Plaintiffs Exhibit No. 4 totaling $5, 813. 05 except for the following as 
to which she should have repayment: $118.20 for one-h^lf of the hus- 
band’s life insurance premium; $212. 73 and $91. 57 paid to the Doctors 
Hospital for hospitalization of the wife while she was illj - said hospital 
payments being made by partnership checks signed by the husband; 

$76. 70 for one-half of Bonafs old account overdraft; $20 or one-half of 
$40 paid to the Hecht Company for a table for the business and included 
in check No. 8055 for $52.45 charged to the wife alone; $15.15 or one- 
half of $30. 30 paid to the Hecht Company for office furniture tables and 
included in check No. 8148 for $61.45 charged to the wife alone; said 
items totaling $534. 35. 

8. The relation between the husband and wife being one of special 

I 

confidence and trust the husband in contracting with the wife in 1948 for 

102 his acquisition of her partnership interest in the lousiness was 
under a duty to exercise the utmost good faith and to majke a full and fair 
disclosure of all material facts. 

9. The representation made to the wife by the husband through his 
agent that good will of $46,273. 91 should not have been entered on the 
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books and had been therefore charged off, each partner’s share propor¬ 
tionately, was untrue and materially misleading to the wife. 

10. At the time said representation was made said good will was 
in fact a substantial element of value reasonably entitled to an allocation 
of $23,136. 95 in any sale of the wife’s partnership interest. The true 
worth of that element was known to the husband and unknown to the wife 
and his failure to acquaint her with it was concealment of a material fact. 

11. The depression by the husband of the wife’s capital account 
from $26,163. 04 to $3, 026. 09 and the transfer on that basis of her part¬ 
nership interest to her husband was made by her not only without a full 
and fair disclosure by him as above indicated but under M the coercion 

of marital affection. 

12. The court should grant such relief as to do equity under the 
particular circumstances of this case. Equitable considerations point 
to surcharging certain items and correcting the particular wrong done 
to the wife while leaving the transfer and settlement otherwise undis- 

Q / 

turbed^ Accordingly the wife’s transfer of her partnership interest to 
103 the husband and the settlement therefor is to stand except that she 
is entitled to $23,136. 95 for that good will acquired by him from her and 
improperly charged off in the settlement statement, plus $20, 000 for 
basic family necessaries referred to in paragraph 6 of these conclusions 
and $534. 35 for other items mentioned in paragraph 7 of said conclusions 
which through mistake were charged to her when properly chargeable to 
the husband. 

13. The wife is entitled to a judgment herein for $43,671. 30 which 
is the total of the sums mentioned in paragraphs 6, 7 and 12 of these con¬ 
clusions. 

14. If, as and when the husband shall pay to the wife the whole of 
said sum of $43, 671.30 she will then with such resources and her own 
income have adequate means for her suitable maintenance independently 
of her husband and thereupon the $500 monthly maintenance payments 
referred to in paragraph 2 of these conclusions should cease unless 
intervening conditions indicate otherwise. 


15. The wife is entitled to judgment for counsel fees in the sum 
of $1,250 for services rendered herein in matrimonial ihatters. 

I 

16. The wife is entitled to judgment for suit money in the sum of 

$500 covering $44.25 for the taking of a deposition, $7. $0 for a copy of 
a deposition taken by the husband (both depositions having been read at 
the trial) $346. 83 for expenses incurred by her incident to defending her¬ 
self against the husband T s counterclaim for annulment, and $101.42 
toward the cost of purchasing a carbon copy of the stenographic report 
herein. j 

/s/ Burnita Shelton Matthews 
Judge 

January 30, 1954 

104 [Filed March 3, 1954] 

JUDGMENT 

This cause coming on to be heard, the Court, this 2nd day of 
March, A. D., 1954, pursuant to the Findings of Fact and Conclusions 
of Law filed herein, directs the entry of the following: 

JUDGMENT 

1. Defendant, David Posnick, shall pay to plaintiff, Ethel Posnick, 
the sum of Five Hundred ($500. 00) Dollars per month beginning March 
1st, 1954, as maintenance, the same to be payable on or before the 15th 
day of each month. 

2. Plaintiff shall recover from defendants, David Posnick and 
Bonat T s Cafe, Incorporated, or either of them, the sum of Forty-three 
thousand, Six Hundred seventy-one and 30/100 Dollars ($43, 671. 30) 
plus suit money in the sum of Five Hundred Dollars ($5Q0.00), with 
interest on both of said sums from the date hereof at thd rate of Six 

105 (6) per centum per annum, plus costs. 

3. Defendant, David Posnick, shall pay to the plaintiff the sum of 
$1,250. 00 on account of legal services rendered by W. Cameron Burton 
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to the plaintiff. 

4. When plaintiff has received from the defendants, or either of 
them, the full sum of paragraph 2 judgment of $43,671. 30, plus interest 
and costs in addition to the maintenance to the date of such payment, then 
the requirement of paragraph 1 hereof for payment of maintenance by the 
defendant, David Posnick, shall cease as to all payments after such date; 
provided, however, that if conditions intervening between the date of the 
trial and the date of the payment in full of said $43, 671. 30, plus interest 
and costs, or occurring at any time subsequent to said payment shall so 
justify, the Court may upon the application of the plaintiff make a further 
order for maintenance, and jurisdiction is retained for said purpose. 

5. The terms of the Consent Order of March 6th, 1951, are con¬ 
tinued to March 1st, 1954. 

6. The Counter-claim filed by the defendant, David Posnick, be 
and the same is hereby dismissed. 

/s/ Burnita Shelton Matthews 
Judge 


106 [Filed July 25, 1955] 

THE UNITED STATES OF AMERICA, SS: 

The President of the United States of America 

To the Honorable the Judges of the United States 
District Court for the District of Columbia 

GREETING: 

WHEREAS, lately in the United States District Court for the District 
of Columbia, before you or some of you, in a cause between Ethel Posnick, 
plaintiff, and David Posnick, et al., defendants, Civil Action No. 451-51, 
wherein the judgment of the said District Court entered in said cause on the 
3rd day of March, 1954, is in the following words, viz: 

’’This cause coming on to be heard, the Court, this 2nd day of 
March, A. D., 1954, pursuant to the Findings of Fact and Conclusions of 
Law filed herein, directs the entry of the following: 
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JUDGMENT 


"1. Defendant, David Posnick, shall pay to plaintiff, Ethel Pos- 

j 

nick, the sum of Five Hundred ($500.00) Dollars per ijnonth beginning 

i 

March 1st, 1954, as maintenance, the same to be payable on or before 
the 15th day of each month. j 

I 

"2. Plaintiff shall recover from defendants, David Posnick and 
Bonat T s Cafe, Incorporated, or either of them, the sum of Forty-three 

i 

thousand, Six Hundred seventy-one and 30/100 Dollars ($43,671.30) plus 
suit money in the sum of Five Hundred Dollars ($500.00), with interest on 

i 

both of said sums from the date hereof at the rate of six (6) per centum 
per annum, plus costs. 

”3. Defendant, David Posnick, shall pay to the plaintiff the sum 
of $1,250. 00 on account of legal services rendered by Itf. Cameron 
Burton to the plaintiff. 

"4. When plaintiff has received from the defendants, or either of 
them, the full sum of paragraph 2 judgment of $43,671 i 30, plus interest 
and costs in addition to the maintenance to the date of such payment, then 
the requirement of paragraph 1 hereof for payment of maintenance by the 
defendant, David Posnick, shall cease as to all payments after such date; 
provided, however, that if conditions intervening between the date of the 

trial and the date of the payment in full of said $43, 671 4 30, plus interest 

I 

and costs, or occurring at any time subsequent to said payment shall so 
justify, the Court may upon the application of the plaintiff make a further 
order for maintenance, and jurisdiction is retained for said purpose. 

107 ” 5 . xhe terms of the Consent Order of March 6th, 1951, are con¬ 

tinued to March 1st, 1954. 

”6. The Counter-claim filed by the defendant, David Posnick, be 
and the same is hereby dismissed. 

Burnita Shelton Matthews, 
Judg^" 

as by the inspection of the transcript of the record of 
said District Court, which was brought ihto the United 

I 

States Court of Appeals for the District 6f Columbia 
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Circuit by virtue of an appeal, 

by David Posnick and Bonat’s Cafe, Inc., whereon Ethel Posnick was 
made the party appellee in Case No. 12,296, and an appeal by Ethel 
Posnick whereon David Posnick and Bonat’s Cafe, Inc., were made the 
parties appellee in Case No. 12,297, agreeably to the act of Congress 
in such cases made and provided, fully and at large appears; 

108 AND WHEREAS, in the term of April, in the year of our Lord 
one thousand nine hundred and Fifty-five, the said causes came on to 
be heard before the said Court of Appeals on the said transcript of 
record, and were argued by counsel: 

ON CONSIDERATION WHEREOF, It is now here ordered and 
adjudged by this court that the judgment of the said District Court ap¬ 
pealed from in these cases be, and the same is hereby, modified by 
striking paragraph 4 thereof, and that the said judgment as so modified 
be, and it is hereby, affirmed, with the costs of plaintiff Ethel Posnick 
on these appeals to be borne by defendants David Posnick and Bonat’s 
Cafe, Inc. 

It is FURTHER ORDERED by the Court that in case No. 12,297, 
appellant Ethel Posnick recover against said appeUees David Posnick 
and Bonat’s Cafe, Inc., Twenty-five Dollars ($25. OQfor her costs there¬ 
in expended, and Forty-four Dollars and Twenty-five Cents ($44.25), 
taxable cost of printing her brief therein, and have execution therefor; 
and that in case No. 12,296 appeUee Ethel Posnick recover against said 
appellants David Posnick and Bonat’s Cafe, Inc., One Hundred Forty- 
four dollars and Forty Cents ($144.40), taxable cost of printing her brief 
therein, and have execution therefor. 

July 7, 1955. 

109 YOU THEREFORE, ARE HEREBY COMMANDED that such execu¬ 
tion and proceedings be had in said cause in conformity with the opinion 
and judgment of this Court as according to right and justice and the laws 
of the United States ought to be had, the said appeal notwithstanding. 

WITNESS the Honorable Earl Warren, Chief Justice of the United 
States, the twenty-fifth day of July, in the year of our Lord one thousand 
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nine hundred and fifty-five. 

i 

/s/ Joseph W. Stewart 
Clerk of the United States Court of Appeals 
For the District of Columbia Circuit 

COST OF Ethel Posnick: 

Clerk (#12297) $ 25.00 


Brief 

#12296 and 
#12297 


188.65 


$213.65 


110 [Filed July 27, 1955] 

ORDER ON MANDATE MODIFYING JUDGMENT 
It having come to the attention of the Court that the Mandate of the 
United States Court of Appeals for the District of Columbia Circuit on 
the respective appeals of the plaintiff and defendants ip the above-entitled 
cause was filed with the Clerk of this Court on the 25tl^ day of July, 1955, 
it is, therefore, pursuant to said Mandate, this 27th day of July, 1955, 
ORDERED and ADJUDGED: 

1. That the judgment of this Court entered herein on the 3rd day 
of March, 1955, be, and the same is, hereby modified by striking 
paragraph 4 thereof; 

2. That the plaintiff recover against the defendants her costs 
awarded by the United States Court of Appeals for the district of Columbia 
Circuit in the sum of Two Hundred and Thirteen Dollar^ and sixty-five 
cents ($213. 65), together with her costs in this suit. 

/s/ Burnita Shelton Matthews 
Judge 


111 [ Filed July 28, 1955] 

PRAECIPE FOR SATISFACTION OF JUDGMENT 
The Clerk of the above-named court will please einter of record 
that the judgment dated March 2, 1954, and entered on bfarch 3, 1954, 
in the above-entitled action, has been fully paid and satisfied in the 
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following respects: 

1. The sum of $43, 671.30 awarded to the plaintiff by paragraph 2 
of said judgment has been paid in full together with interest thereon at 
the rate of six per centum per annum to the date of payment. 

2. The sum of $500.00 for suit money awarded to the plaintiff 
by paragraph 2 of said judgment has been paid in full together with 
interest thereon at the rate of six per centum per annum to the date of 
payment. 

3. The sum of $1,250.00 awarded to the plaintiff on account of 
legal services rendered by W. Cameron Burton to the plaintiff awarded 

i 

to the plaintiff by paragraph 3 of said judgment has been paid in full. 

4. That the costs in the amount of $213. 65 awarded to the plain¬ 
tiff by the mandate of the United States Court of Appeals for the District 
of Columbia Circuit and by the order on said mandate entered in the 
above-entitled action on July 26, 1955, have been paid in full. 

5. That all additional taxable costs to which the plaintiff is 
entitled under the aforesaid judgment entered herein on March 3, 1954, 
in the total amount of $66. 60 have been fully paid. 

Receipt of the total amount of $49,434.02 paid by the defendants 
to the plaintiff in full settlement and satisfaction of all the above- 
mentioned items of recovery, interest, and costs is hereby acknowledged. 

Dated this 28th day of July, 1955. 

Burton, Heffelfinger, McCarthy 
& Kendrick 

By /s/ W. Cameron Burton 
Attorneys for Plaintiff, Ethel Posnick ** 


[Filed July 29, 1955] 

112 MOTION TO TERMINATE MAINTENANCE 

The defendant moves the court to amend the judgment entered 
herein on March 3, 1954, by terminating or substantially reducing the 
obligation of the defendant to pay maintenance to the plaintiff after the 

I 

month of July, 1955, on the ground that the defendant has paid to the 
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plaintiff the sum of $43,671. 30, with interest, together with all other 

sums awarded to the plaintiff by the aforesaid judgment and the plaintiff 

no longer is in need of support from the defendant. 

/s/ Jean M. Boardman ** 

Attorney for Defendant 


113 [Filed August 5, 1955] 

AFFIDAVIT IN OPPOSITION TO MOTION TO 
TERMINATE MAINTENANCE 

I 

DISTRICT OF COLUMBIA, ss: 

ETHEL POSNICK, being first duly sworn according to law on oath 
deposes and says that she is the plaintiff in the above-entitled action and 
that the trial of the foregoing action took place in the month of May, 1953. 
At the time of trial deponent was receiving a yearly salary from 

Middleton Realty Company and commissions on insurance policies placed 

! 

by her father as appears by Finding No. 48 of the Findings of Fact made 
by this Court and dated January 30th, 1954. Since that time, however, 

the compensation received from Middleton Realty Company has ceased 

i 

and no insurance commissions on policies are now being received, the 
agency which previously paid such commission having notified your de¬ 


ponent that no further commissions would be paid. Deppnent has a small 
number of bonds from which she receives interest at the rate of about 
Eighty-five ($85. 00) Dollars per annum, but aside from such income. 


your deponent has no income from any source whatsoever at the present 
time other than the income she is receiving from her husband. 

114 Of the $49,434. 02 received by deponent in satisfaction of that part 
of the judgment of March 3, 1954, other than the maintenance obligation. 


your deponent paid in attorney's fees $10,250. 00 and accumulated debts 
amounting to about Two Thousand ($2, 000. 00) Dollars. jShe was also 
required to pay certain costs and expenses for which she was allowed 
recovery in the judgment. She is presently indebted in the sum of Ten 
Thousand ($10,000. 00) Dollars which was borrowed for living expenses. 
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including the time when no maintenance was being paid and expenses of the 
litigation. Deponent has deposited the amount of Thirty-five Thousand 
($35,000.00) Dollars in a savings account from which she will receive in 
the future interest at the rate of Two (2) per cent, per annum. 

/s/ Ethel Posnick 

Subscribed and sworn to before me this 4th day of August, A. D., 

1955. 

[ Notary Signature ] 


73 [Filed March 13, 1956] 
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74 


* * * * j ♦ 

Washington, D. C. 

Friday, August 12, 1955 

The above-entitled action came on for hearing on ihotions (1) to 
increase maintenance, and (2) to discontinue maintenance, before the 
HONORABLE BURNITA SHELTON MATTHEWS, United States District 
Judge, at 10 o T clock a.m. 

APPEARANCES: 

On behalf of the Plaintiff : 

i 

W. CAMERON BURTON, Esq. 

On behalf of the Defendant: 

JEANM. BOARDMAN, Esq. j 

PROCEEDINGS 

MR. BOARDMAN: May it please Your Honor, I address myself 
to Posnick v. Posnick, No. 27 on the assignment, which Your Honor will 

i 

recall you gave permission to put on with the understanding we were to 
appear here not for the purpose of asking you to dispose! of this today, but 
to make some disposition as to the time when we may get it heard. 

I think Your Honor knows that this is a case which! has been up to the 
Court of Appeals and your original judgment which awarded a large money 
judgment to the wife, together with maintenance, providjed if the husband 
paid the money judgment and there were no intervening Changes of circum¬ 
stances, that it would cease, the maintenance. The Coqrt of Appeals 
has ordered that stricken out and an order was signed b^ another Judge 
in conformity with the mandate. The husband, Mr. Posnick, immediately 
paid the full amount of the judgment in every respect oni the latter part of 
July, as shown by a paper in the file. 

At the same time, he filed promptly a motion to terminate the 
maintenance or to reduce it. That is an issue; the wife is opposing it, 
claiming that there has been a material change of circumstances. Your 
Honor found at the time of trial that she had certain corporations, she is 
an officer and director in a number of corporations and has been for many 
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years. These corporations, I think, are controlled by her father. She 
had an income of between four and five thousand dollars a year. I think 
there is no question she had that for many years. 

75 She now says that after the time you entered your judgment, that 
that compensation has no longer been paid to her. 

We expect to show, we can have a hearing on this in a relatively 
short time, circumstances such as to indicate very clearly that imme¬ 
diately after Your Honor passed down your judgment with that provision 
in it, that she saw to it that this income was cut off, to create that 
change of circumstances. I think the coincidence would indicate that, and 
we would like to go into it. 

Now, Mr. Burton has filed a motion to increase, and the facts and 
the issues will be precisely the same. We are anxious to have this dis¬ 
posed of because Mr. Posnick has had to go to considerable extremes to 
raise almost $50,000, which is what this came to. In the interim the 
wife has received, he has paid regularly the maintenance at the rate of 
$500 a month. 

If Your Honor could give us a time while you are here next week, 
we would deeply appreciate it. We would like to examine the wife under 
oath and I don't think the development of facts will take long. 

MR. BURTON: Obviously, I am agreeable to have this matter 
heard. It is up to Your Honor about that. 

THE COURT: The clerk tells me that my schedule is all made up 

76 and he doesn't know when I could hear it, unless I heard it after 
5 o'clock and I don't think we could do that. September 16 is about the 
first day. 

MR. BURTON: September 16. Very well, Your Honor. 

MR. BOARDMAN: I realize Your Honor can't hear it unless you have 
the time, I know that. 

THE COURT: Well, the Court of Appeals has called on us for one 
Judge for an afternoon, so that takes one afternoon away, and I just 
don't believe it can be done. 

MR. BOARDMAN: Will Your Honor be here in September at that 
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time? 

THE COURT: No, that is when I am going to take my vacation. 

MR. BOARDMAN: We feel that Your Honor should hear this, be¬ 
cause you have the full knowledge of this case. i 

i 

MR. BURTON: I accede to that in all respects. Your Honor. 

THE COURT: I would be very glad to have you all go somewhere 
else, if you would like to. 

MR. BOARDMAN: No, I feel that, we both feel the best way to get 

| 

to it, this is one of these kind of things that somebody else might want to 
know all about, that you already know. 

THE COURT: How much time is it going to take for your examina- 

i 

tion of the witnesses ? 

MR. BOARDMAN: As far as I know, she will be the only witness. 

77 MR. BURTON: Of course, I think I should examine the husband, 
too; and I think that we ought to have the books and records here so we 
know just what the income is. 

THE COURT: That doesn f t sound like it is going to be a brief 
hearing. Well, I will look at my schedule and then you! will be notified 
what is the earliest date. 

MR. BURTON: Probably some time in October, Your Honor? 

I 

THE COURT: Suppose you let me look at the schedule for next 
week and if I can't get it in then, why, it will have to go| to October. 

MR. BOARDMAN: One of the things that troubles! me is the ques¬ 
tion as to the power of the court to act retroactively and if we could 

avoid that, that is what I wish to avoid. If Mr. Burton would be willing to 

i 

stipulate, in order to take the burden off of Your Honor Of having to hear 

i 

it now or let it go over, if he would stipulate that any modification, 
whether to terminate, reduce or increase, should be effective to com¬ 
mence with the month of August, that would solve the situation, there 
wouldn't be any rush about it, but otherwise Mr. Fosnic^, who has acted 
promptly here, will have to go on paying. 

I 

THE COURT : Do you want to make any observations in that regard ? 
MR. BURTON: Your Honor please, I think it is obvious I coukta't 
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stipulate without asking Mrs. Posnick her wishes in the matter. I am 
perfectly willing to ask her and, as a matter of fact, if Your Honor has 
any suggestion in that regard, I will convey whatever you say to her. 

THE COURT: I don’t know that there is anything to convey, other 
than that the suggestion has been made and whether you wish to adopt it 
or not. 

MR. BURTON: I will put it up to her and notify Mr. Boardman 
promptly. 

THE COURT: You will all be notified of the date some time today. 
(Whereupon, the foregoing proceedings were concluded.) 


115 [Filed Nov. 21, 1955] 

BENJAMIN KADER, M.D. 

2306 Eutaw Place 
Baltimore 17, Maryland 

November 16, 1955 

To whom it may concern: 

This is to certify that Mr. David W. Chertkof 4406 Springdale Ave. 
Baltimore - 7 - Md. has, at intervals, been under my care for a period 
of about 30 years, or more. 

At present Mr. Chertkof is suffering from a rather severe form of dia¬ 
betes melitus. He has a moderately advanced arterio-sclerosis with 
coronary insufficiency associated with frequent attacks of angina. He 
also has a marked pulmonary emphysema and early symptoms of Parkin¬ 
sons syndrome, and gall-bladder disease. 

Mr. Chertkof is now of an advanced age, 73 years, or more. In view of 
my above enumerated physical findings, I venture to state that he (Mr. 
Chertkof) would endanger his health, or perhaps, even his life, if he 
should be called upon to undergo a rigorous, or even a mild, examination 
or questioning before a public tribunal. 

(Signed) Benjamin KADER, M. D. 
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118 [Filed Nov. 21, 1955] 
CIVIL SUBPOENA 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ETHEL POSNICK, 


Plaintiff, 


DAVID POSNICK, 


Civil Action No. 451-51 


Defendant : 

To: David W. Chertkof 

YOU ARE HEREBY COMMANDED to appear in (this court) before 
Judge Youngdahl to give testimony in the above-entitled cause on the 18th 
day of November, 1955, at 10:00 o'clock a. m. (and bringi with you) all 
records showing salaries, commissions, dividends, gifts, and loans paid 
to Ethel Posnick, either directly or indirectly, from January 1, 1954, to 
date. I 

and do not depart without leave. 

HARRY M. HULL, Cl^rk. 

By Harry R. Martin, Deputy Clerk 

date November 15, 1955 

. . 

/a/ Jean M. Boardman, Attorney for Defendant. * * * * 

119 DISTRICT OF COLUMBIA, SS: 

I, Wayne George Barber, upon my oath state that I am a citizen of 

the United States, that I am more than 21 years of age, and that I have no 

I 

interest in this action; that on the 16th day of November, 1955, at approx¬ 
imately 11:16 o'clock a.m., I served a copy of the withih subpoena on 

i 

David W. Chertkof at 207 West Franklin Street, Baltimore, Maryland, 

I 

by hand the said subpoena to him and touching it to his body, and that at 
said time and place I tendered to him the sum of $15.00 jin cash to cover 
the fees for one day's attendance and mileage allowed by law, and that 
upon his refusal to take the said money I left it on his desk in his office 
in his presence. My address is 3800 Kelsey Street, Silver Spring, Maryland, 
/s/ Wayne George Barber [ Notarial Certificate] 
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1 [Filed March 13, 1956] 

Washington, D. C. 

Friday, November 18, 1955 

The above-entitled matter came on for hearing of motions to dis¬ 
continue maintenance, to increase maintenance, and for contempt, before 
JUDGE LUTHER W. YOUNGDAHL, at 10:10 a.m. 

APPEARANCES: 

On behalf of the plaintiff: 

W. CAMERON BURTON, ESQ. 

On behalf of the defendants: 

JEAN M. BOARDMAN, ESQ. 

2 THE COURT: I studied the jacket, and I noticed it had been previously 
referred to Judge Matthews. 

MR. BURTON: We have got two matters, that Mr. Boardman was 
to present to you, and also — I told him to please find out from Judge 
Matthews whether she would be willing to hear it, but she hasn't — 

THE COURT: Yes, that is the first thing. 

* * * * # 

THE COURT: Obviously, I can only hear the preliminary aspects of 

this. 

MR. BURTON: At the moment. 

THE COURT: Yes, at the moment. Did you see Judge Matthews? 

MR. BOARDMAN: No. 

THE COURT: You don't know whether she is willing to hear this or 

not? 

MR. BOARDMAN: No, not unless Your Honor would intercede. 

3 THE COURT: I think, in courtesy to her, — I don't know whether 
it is a courtesy or not, to be sending her the matter, but I noticed in the 
statement of one of you gentlemen that it had been agreed this summer 
that because she had heard it and it had gone to the Court of Appeals and 
back, and she was familiar with all the facts, it probably was better that 
she hear this aspect of it. 

MR. BOARDMAN: Yes. Our position — 
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THE COURT: Are you both agreed on that now? 

MR. BOARDMAN: Yes, but let me tell Your Honor what has happened. 
Your Honor has it up to the time we appeared this summer, in which I in- 
sisted, and as I remember, Mr. Burton agreed, that shd was the proper 
person to hear it. I predict that if anyone else hears it, it is going to 
take four more times to understand the background. 

THE COURT: I quite agree on that. ; 

MR. BOARDMAN: And Judge Matthews, as shown by the stenographic 
report, agreed to hear it in the fall. But we both recefrecl a letter — I 
have it here; Mr. Burton has one — in which, in September, the latter 
part of September, she wrote us a joint letter, stating tbit because of her 
engagement with other matters, and because, as she said, she understood 

it was going to take from a day to a day and a half, — which we had not 

i 

stated. At that time, it wouldn’t have. What it may do npw, I don't know. 

— that she could not hear it, and that she had referred it to the motions 

i 

clerk to be assigned to the regular motions judge; and it v^as assigned to 

l 

this court. 

1 have always felt that she should hear it, and when it was assigned 
in here more than a week ago, about a week before it was to come up a 
week ago, I attempted to see Judge Matthews, make an appointment to 
see her, and her law clerk said she was too busy. I wanted to see her the 
next morning, and she couldn't see us, she might see us later. 

But I have made no further attempt, and I was hoping that Your Honor 
would speak to her about it. I think it would do more good than if I did 
anything more. 

THE COURT: I would be glad to talk to her. It look$ to me, from 
a study of the jacket — am I right? — that if the matter is to be heard 
before me, as a fresh matter, it may take a day or two of hearing. 

MR. BOARDMAN: That would depend — I don't want to be too posi¬ 
tive. It could. Judge Matthews figured it would take a day! or a day and a 
half. I don't know where she got that idea. 

Incidentally, something just happened recently that would probably 

’ i 

make it longer than I thought it would be a week ago. But the difficulty is 
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that Judge Matthews heard this case at great length, and it went to the Court 
of Appeals. There is a printed record over there that thick (indicating), and 

5 involving another aspect which is not involved here except by indirection. 

But frankly, I think that no one can understand the background of 
this case who doesn’t understand a good part of what is in the record. 

THE COURT: Then, this Court would have to read the record, in 
other words ? 

MR. BOARDMAN: You certainly would have to read substantial 
portions of the record, because Judge — 

THE COURT: I will talk to her. My suggestion is this. I am not 
able to start taking oral testimony today. If I have to hear it, I would be 
glad to hear it — 

MR. BURTON: Sir, I didn’t hear. 

THE COURT: I say I am not able to take oral testimony today, in 
view of this calendar before me, and if I am to hear it, I would like to 
suggest the starting of oral testimony at one-forty-five Monday afternoon. 

In the meantime, I will call Judge Matthews and talk to her and see 
how she feels about it. If she suggests she doesn’t care to hear it, then I 
will have to hear it. 

MR. BOARDMAN: Yes, and I might say this — 

THE COURT: It is the only thing I can do, I suppose. 

MR. BOARDMAN: My client and I feel strongly that Judge Matthews 
should hear it, not that we don’t have confidence and respect for Your 

6 Honor, but because we don’t think — 

THE COURT: I understand. I see the point. 

MR. BOARDMAN: — anybody but Judge Matthews — And incidentally, 
it is going to involve what she had in mind when she made a certain provision 
in her original judgment. 

THE COURT: Do you agree on that also, Mr. Burton? 

MR. BURTON: Well, my position, I have agreed that Judge Matthews 
might hear the case, notwithstanding the fact that she was reversed by the 
Court of Appeals on this very point. 

But my difficulty about the matter is that we have never been able 
to have Judge Matthews hear it. ' We have gone along, this motion was 
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filed on the 29th of July, and since that time we have not had any alimony 
at all, or maintenance, rather, technically, and I even filed at the insis¬ 
tence of my client a motion to adjudicate, which Judge Pine thought should 
not be determined until the motion to eliminate or reduce alimony. We 

I 

have gone along with all of that. 

We will agree, I think my client would agree, to have Judge Matthews 
hear it. Still, we are perfectly satisfied to have Your Honor hear it. We 
would like you to conclude it. Now, I do have one — 

THE COURT: I will see that you get an immediate hearing, so there 
won't be any further delay. 

MR. BURTON: May I ask you, are you satisfied wi^h that, Mrs. Posnick? 

MRS. POSNICK: Yes. 

. * 

MR. BURTON: You are satisfied with Judge Matthew^' hearing it: is that right ? 

MRS. POSNICK: Yes. 

MR. BURTON: You are still of the same feeling? 

MRS. POSNICK: Yes. j 

MR. BURTON: You are perfectly satisfied with Judge Matthews? 

MRS. POSNICK: Yes. | 

MR. BURTON: Very well. We have something else, if I may bring 
it to your attention. 

THE COURT: Very well. 

MR. BURTON: Mr. Boardman issued a subpoena, 6f which I have a 
photostatic copy here, of Mr. David W. Chertkoff, who is the father of the 
plaintiff. (Handing paper to Court) You will notice he is Requested to 
bring all records showing salaries, commissions, dividends, and so forth. 

i 

He is here this morning in court at my insistence, notwithstanding 
a certificate of a doctor that he is not able to testify. I want to present that 
certificate to Your Honor. Would you like to read it first, Jean? 

MR. BOARDMAN: (After looking at paper) I have read it. (Paper 
handed to Court) 

THE COURT (After looking at paper): Yes, sir? | 

MR. BURTON: Mr. Chertkoff tenders himself to Your Honor for 
examination by any physician of your choosing — 

THE COURT: Let me suggest this, that — 
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MR. BURTON: May I say also, may I add something that might be 
helpful? 

THE COURT: Yes, go ahead. 

MR. BURTON: I have here a certificate of S. Howard Phipps & Com¬ 
pany, certified public accountants, of Baltimore, giving the information 
with reference to any gifts, loans, etc., from Mr. Chertkoff. There is 
also present in court Mr. Jack Chertkoff, the son, who is familiar with the 
corporations about which Mr. Boardman inquires, and is fully competent 
to testify. 

I have in addition the reports, showing the balance sheets and profit 
and loss statements of each of the corporations named in a notice to produce 
which Mr. Boardman served on me, requesting Mrs. Posnick to produce 
certain records of corporations showing profit and loss, those corporations 
being all with home offices in Baltimore, where the records are. Never¬ 
theless, I have here the balance sheets and the profit and loss statements, 
as I say. 

In addition to that, Mr. Boardman asked Mrs. Posnick to produce her 
9 own income tax returns, which she has produced. 

Under those circumstances, I don't think that anything, the production 
or questioning of the father, Mr. David Chertkoff, as to records of corpora¬ 
tions and the like, can be anything more than harassment. 

MR. BOARDMAN: May it please Your Honor, I oppose most emphati¬ 
cally the motion to excuse this witness. He was subpoenaed in Baltimore 
day before yesterday, with a subpoena of this court, which is valid within 
one hundred miles, was tendered fifteen dollars for his witness fees and 
mileage, as required by law. I might state, to show you my position, that 
my client, Mr. Posnick, who has a very vital interest involved here, very 
much feels that Mr. Chertkoff has information of a most damaging nature 
to the other side of the case, his daughter's side. I won't go into the 
reasons at this point, because we are entitled to subpoena witnesses. 

Mr. Posnick informed me that he felt certain that even though sub¬ 
poenaed, Mr. Chertkoff would not come to court to be interrogated. It 
seems like he is being vindicated as a prophet. 


I 
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Now, we are prepared to show you as testimony in opposition to the 
attempt that is being made this morning to excuse him — and he sits here, 

10 and he is not a helpless individual. He is a multimillionaire, according to 

i our information, one of Baltimore T s leading businessmen. Day before yes¬ 
terday, Mr. Wayne Barber, who agreed to act as process server at my re- 
quest, and Mr. Posnick and a third witness, whose name I don’t have, but 
I understand he is here, or on his way here, went to Baltimore, went to the 
office of Mr. Chertkoff in a budding which he owns, found him there tending 
to business in conference with businessmen from New Jersey. Then, the 
process server handed him the subpoena, — 

THE COURT: You are stating something now not in the record. 

MR. BOARDMAN: I am stating what I will prove by Witnesses. 

THE COURT: Yes, I understand. 

MR. BOARDMAN: And I would ask that they — I am doing this so that 
before Your Honor rules, you will permit me to put these witnesses on the 
stand. 

THE COURT: I don’t think you have to do that. My Suggestion is 
this. Counsel. If you care to have this man examined, to get some counter- 
evidence to this doctor, I am perfectly willing to have you do so. Here is 
the certificate of a doctor, saying it will endanger his life if he takes the 
stand. I am not going to take the chance in the face of uncontradicted evi¬ 
dence that it will endanger a man’s life to have to testify. 

11 If you care to have a doctor examine him, it is perfectly all right 
with me. In the meantime, my suggestion is this. Let ths son testify, 
let them produce these records, and if it appears then, if irou don’t care 
to have him examined by your doctor, that there is something that you feel 
should be gotten from him, I will have to reconsider the matter. But I just 

I 

don’t want to take the chance of forcing a man to testify, ih the face of an 
uncontradicted statement by a doctor that it will endanger his life. 

MR. BOARDMAN: Well, may I finish my statement for the record. 
Your Honor? j 

THE COURT: Surely. j 

MR. BOARDMAN: I further tender to prove that at the time the 
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process server handed him the subpoena, he saw what It was, that he 
struck the process server and said that he would not honor it or come to 
court, and that he then ran at a rapid pace — 

THE COURT: Is this process server here? 

MR. BOARDMAN: Yes. — ran up an alley — 

THE COURT: We will defer this until the — 

MR. BOARDMAN: — and we have got three witnesses to that, that 
he ran a block. This man has no heart trouble. He just — 

12 THE COURT: We will defer this until its regular place on the calendar. 

MR. BOARDMAN: That is right. 

THE COURT: For the purposes of taking testimony. 

MR. BURTON: For the purpose of taking testimony, Your Honor? 

THE COURT: On this phase of it. 

MR. BURTON: On that phase. 

THE COURT: If he struck the process server, and if he is active 

in his office, that presents a different light on the situation, Counsel. 

* * * * * 

THE COURT: A thought occurred to me, Counsel, that may save 
some time. As long as Mr. Posnick — not Mr. Posnick, but — What is 
this gentleman T s name? 

MR. BURTON: Chertkoff, sir. 

THE COURT: Yes. As long as he is here, we have a doctor, the 

13 head of our psychiatric services^ Dr. Griffin, that I can call upon to 
examine him, to see what his opinion is. Do you have any objection to that? 

MR. BURTON: None at all. As a matter of fact, he said he would be 
happy to have some doctor tell him that he hasn’t got the things the other 
doctor said. 

MR. BOARDMAN: I would rather have — I don’t know whether a 
psychiatrist is an expert — 

THE COURT: Well, he certainly has the general information and 
knowledge so he can make a general examination. 

MR. BURTON: Or else say that he can’t, at least. 

THE COURT: Yes. If he can’t, I would like to find out. He is a 


representative of the Court, and perfectly objective, add that is the kind 
of an dpinion I would like to get. 

MR. BOARDMAN: Yes. I have, of course, no objection, the Court 
should pick somebody, if it is understood that it is without prejudice to my 

i 

right to have a doctor examine him, too. 

THE COURT: WeU, that is all right. j 

MR. BOARDMAN: If I should decide to. I want you to hear this 
testimony, though, and — 

i 

THE COURT: This testimony really doesn't go to anything except — 

14 this is a matter as to whether I am going to call him to jhe stand, and the 

thing I was thinking, thinking about the matter, the real thing for me to 
decide is his physical condtion, not whether he improperly acted when 
process was served. j 

MR. BOARDMAN: Well, I know, Your Honor, but our point is that 
if he has a physical condition to tend to his business every day, a tremen¬ 
dous business, and if he has -- j 

THE COURT: Let me first get the report of my doctor. Let me see 
if I can call him. I will adjourn, have a recess, and see if he is available 
now, when the man is here for examination. 

MR. BOARDMAN: Yes. Please, though. Your Honor, let it show that 
I do want to take testimony, as to all of this, so at least t will have my 

I 

record, because if we are not allowed to — 

THE COURT: I think that testimony can be taken a& a part of the 

I 

regular hearing, Mr. Boardman. 

MR. BOARDMAN: Yes, but before he is excused, because if he is 
excused, we will never get him again. 

THE COURT: Yes, I think you have a right to produce that testimony 

i 

before I rule on whether to excuse him. 

i 

MR. BOARDMAN: Yes, surely. 

THE COURT: But I don't think it is necessary to take that testimony 
this morning. If the doctor informs me, in other words, that he is able to 

15 testify, I will abide by his judgment, our court doctor here, so that will 
eliminate the necessity of having that testimony. 
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MR. BOARDMAN: Yes, but I want to examine the doctor and see — 

THE COURT: If he should rule that he is able to testify, then that 
settles it for me; it won't be necessary. Don't you see? 

MR. BOARDMAN: Yes. 

THE COURT: It won't be necessary to have this testimony; so I am 
trying to save the time. Yes, sir? 

MR. BURTON (Handing paper to Court): I think for his information 
he should at least see this. Don't you, sir? 

THE COURT: All right. 

* * * * * 

(Whereupon, at 10:40 a. m., a brief recess was taken, resuming at 
10:50 a.m. as follows:) 

* * * * * 

16 THE COURT: Now, I have done two things here, gentlemen. I 

called Judge Matthews, got her off the bench, talked with her about this 
matter, and she doesn't feel that she should hear this matter. She is on the 
civil jury calendar, and she said she was perfectly willing to hear it before, 
if a place could be found for it, but she feels this is a fresh matter that 
doesn't involve the other case at all, and that there is no reason why the 
motions judge shouldn't hear it. I agree with her position on it, and there¬ 
fore will hear the matter myself. 

I have called Dr. Griffin, and he indicates he is willing to examine 
this gentleman immediately and report to the Court on Monday. But he is 
in his office now, so the marshal can escort the man to the office of Dr. 
Griffin for examination, and I will set this matter for hearing at one-forty- 
five Monday afternoon for the taking of testimony. 

MR. BURTON: And did I understand Your Honor to say that you will 
rule on — 

THECOURT: Inasmuch as it is very apparent we won't finish the 
case Monday afternoon, I think you may be excused from presenting him 
Monday afternoon. 

MR. BURTON: I will present him when Your Honor says. 

THE COURT: And present him when and if I order him to be presented. 
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17 I will have a report for you gentlemen from the doctor on Monday, and 
then we can determine what the disposition should be. 

MB. BOARDMAN: May it please Your Honor, you will pardon me if 

I seem overly anxious about this, but I want to make sure, on behalf of 

i 

my client, that Mr. Chertkoff is not in some technical manner released 
from the operation of this subpoena. 

THE COURT: I can assure you for the record — 

MR. BOARDMAN: Will you excuse him — j 

THE COURT: I can assure you for the record now he is not released 
to any extent from the service of that subpoena until the Court rules so. 

MR. BOARDMAN: Yes. But will you instruct him or have the clerk 

j 

instruct him to be back here at a certain time? Mr. Burton is not his 

i 

attorney and can T t be responsible for him, Your Honor. He is not repre- 

I 

senting him. He is representing the litigant in this case, not the witness, 

i 

and if there is any technical — 

THE COURT: All right. ! 

MR. BOARDMAN: — failure here, my client will lose a most im¬ 
portant witness, because we will never get service agaii^. 

THE COURT: Will you step up? 

i 

* * * * ! * 

i 

i 

18 THE COURT: Then I will order you back here (addressing Mr. Chert¬ 
koff), pursuant to the service of the subpoena, at one-forty-five Monday 
afternoon, unless you are notified to the contrary. Do you understand? 

(Mr. Chertkoff nodded his head and moved his lips.) 

1 i 

THE COURT: Do you understand? You are to be bkck in this court¬ 
room at one-forty-five Monday afternoon. 

(Mr. Chertkoff nodded his head.) 

THE COURT: That isn’t indicating that I am making any determination 
on whether there is any danger to his health for him to take the stand. I 
will await the report of this Dr. Griffin for that, and suclj further informa¬ 
tion — 

MR. BOARDMAN: Yes, and if Your Honor would jhst have him here 

I 

at one-forty-five, because we want to be heard and have our evidence on 

i 
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this. Your Honor will realize, when you hear the testimony, if Mrs. Pos- 
nick testifies as she has indicated she is going to, you will see then how 
vital this witness may be to my client and why I am insisting so, that he 
must be available for our testimony. 

THE COURT: Very well. 

* * * * * * 

[Filed March 13, 1956] 

21 Washington, D. C. 

Monday, November 21, 1955 

The above-entitled matter came on for further hearing of motions 
to discontinue maintenance, to increase maintenance, and for contempt, 

before JUDGE LUTHER W. YOUNGDAHL, at 1:50 p.m. 

* * * * * 

23 THE COURT: I have a copy of this that I can hand to counsel (handing 

down a document), a copy of the doctor’s report, the original of which I 
will place on file, which, as you can see from reading it, indicates that 
Dr. Griffin has the opinion that it would be dangerous for the witness to 
testify, dangerous to his health. 

Under those circumstances, I am not going to require him to testify. 

MR. BOARDMAN: May it please Your Honor, I have here Dr. Mar- 
land, who is a reputable physician, who for many years has been a member 
of this court’s Commission on Mental Health, and also his son, who is 
also a doctor, fully prepared to make an examination. We would like to 
have that examination made. 

THE COURT: No, I don’t believe I am going to require that, Mr. 
Boardman. 

MR. BOARDMAN: May it please Your Honor, I also request and de¬ 
mand the right to cross examine Dr. Griffin, and also, if Your Honor has 
given any weight to the letter from some doctor in Baltimore, whose name 
I don’t recall, which is not filed in this case, not sworn to, I demand the 
right to cross examine that doctor, as well. Dr. Benjamin Kader who 
merely signed his name on. a ”To Whom It May Concern” letter, which was 
handed to Your Honor last Friday. It is not sworn to. 


Furthermore, I submit I have the right to cross examination of the 
doctor in Baltimore, as well as Dr. Griffin here. 

i 

THE COURT: I can state for the record that I am not considering 
anything in the report of Dr. Griffin with reference to any information 
from Dr. Yater. Is that his name? 

MR. BOARDMAN: Dr. Kader. 

THE COURT: Kader. I am only considering the report and con¬ 
clusion of Dr. Griffin from the standpoint of his own examination. On that 
basis, I am going to abide by his conclusion that it would be dangerous. 

I think we will proceed, Counsel. 

MR. BOARDMAN: Well, may I finish my statement? 

THE COURT: Yes. | 

MR. BOARDMAN: Because this is a very serious tiling. It may be 
just the same as denying my client the right — 

THE COURT: I don T t think so. I think you can get this same infor¬ 
mation from the wife, herself. 

MR. BOARDMAN: When it is an adversary proceeding, such as this. 
Your Honor, we have a right to subpoena witnesses who v?e think may have 
direct information. 

THE COURT: You have the right to, but there are some limitations, 
and this is one of the situations. 

Complete the record, anyway. 

MR. BOARDMAN: Surely. I demand the right to have the witness 
Chertkoff examined by physicians which I have brought here for that pur¬ 
pose, so that we can have the benefit of their examination!, the court can 
have it. Your Honor stated Friday that you would give us this right. You 
also stated — 

THE COURT: Well, now, don't tell me what is in my mind. Counsel. 

MR. BOARDMAN: I am just — 

THE COURT: Don't try to interpret what is in my mind. You make 
your statement for the record without trying to construe what is in my mind. 

MR. BOARDMAN: I am not doing that. I am just stating what you 
said — (Displaying transcript) 
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THE COURT: Yes, but I didn’t have in mind at that time, when I 
made that statement, that there would be examination by an objective phy¬ 
sician, as we have had. So you had better not bring that into the case. 

MR. BOARDMAN: And you also stated that before you made any 
ruling on this, you stated Friday, after you referred it to Dr. Griffin, you 
stated that before you made a ruling, you would permit me to put on the 

26 evidence of what the man had done when he was served, not that I contend 
that his opposition to appearing in court, as such, is a basis to determine 
his state of health, but we do contend that what he was doing on Wednesday 
of this week has a great bearing on his physical condition now. And you 
did state that you would do that before you ruled. 

THE COURT: I recall making that statement, but I have changed my 
mind on it. I don’t think it is relevant now, in view of the doctor’s con¬ 
clusion. 

MR. BOARDMAN: Well, since Your Honor is denying all of our re¬ 
quests, and since I feel that to refuse us to put on the stand a witness whose 
evidence may become very material to us may, in effect, cause us to lose 
this case, because of the lack of evidence, I ask Your Honor to continue 
this matter for a reasonable period, to permit me to apply to the Court of 
Appeals for whatever may be the appropriate remedy. 

Because if you excuse this witness from this subpoena and we should 
appeal from any adverse ruling that eventually may be made, we will have 
lost his testimony. I feel that we are not receiving due process of law when 
the Court excuses a witness, legally subpoenaed by my client, upon the 
mere statement of a doctor, without permitting us to cross examine that 

i 

doctor to see what he did, what he took into consideration, and I feel we 

27 are not receiving due process of law when we are not permitted to have our 
doctors make an examination and testify. 

I say the first is a denial of due process of law, in that we are being i 

denied the right of cross examination; and the second is that we are being 
denied the right to have a reputable doctor give his testimony in this case 
as to whether or not the witness is competent to testify. 

A 

THE COURT: The motion will be denied. 
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* * * * * 

l 

THE COURT: I take it your doctor — Is your doctor in the court- 

| 

room? 

MR. BOARDMAN: Yes, we have the two of them back there. 

THE COURT: Yes. They may be excused. They don’t have to spend 
their time now. 

I 

* * * * ! * 

39 ARGUMENT ON BEHALF OF THE 

PLAINTIFF'S MOTIONS AND IN 
OPPOSITION TO THE DEFENDANT'S 
MOTION 

- j 

I 

MR. BURTON: * * * * * 

! 

* * 4c * | * 

42 * * * I also want to call Your Honor’s attention 

to the fact that the maintenance which Mrs. Posnick now receives is sub¬ 
ject to income tax, and that was not the case prior to the| entry of the decree. 
Under the old law, maintenance paid to a wife, whether temporary or per¬ 
manent, either one, was not subject to deduction by the husband, and not 
taxable to the wife. It was taxable to him. 

The 1954 Code made a change in the law, and it is now provided that 
maintenance under a decree, whether permanent or temporary, is subject 
to deduction by the husband if the decree was entered subsequent to March 
1, 1954. This decree was entered March 3, 1954. 

! 

* * * * | * 

45 MR. BOARDMAN: I offer into evidence, Your Honor, as a part of 

our case with respect to the pending motion, a portion of the testimony 

j 

given by the plaintiff, David Posnick, before Judge Matthews on May 14, 
1953, the questions being asked by Jean M. Boardman, the attorney for 

the husband, David Posnick. 

* * * * * 

"Question: Mrs. Posnick, speaking as of today, of how many corpora¬ 
tions are you an officer? 


46 
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"Answer: Exactly or approximately? 

"Question: Exactly. 

"Answer: Well, as of today I don't know, but I think I have the in¬ 
formation here as of late in "52 . . . 

"Question: Referring to the memorandum that you have, will you 
state what corporations there were in which you held an office in May 1952, 
if that is what your information is ? . . . 

"Answer: Caton Loudon; I was secretary there on the board of 
directors. That is, Caton Loudon Corporation. Curtis Bay Shipley Realty. 

I am on the board of directors there. Franklin Construction Company, the 
board of directors. On the Middleton Realty, I am treasurer and on the 
board of directors. Perma Products, vice president and member of the 
board of directors. Waverley Market, treasurer. 

"Question: I take it that is all. 

"Answer: Yes. 

"Question: Were you serving in similar capacities on May 25, 1948? 

"Answer: I imagine so. These happen to be family corporations, and 
at different times they have meetings and they elect officers. I wasn't in 
47 the habit of attending all the meetings. I would send in a proxy, and I 
would read the minutes when I came to Baltimore, so I may have had that 
office or a similar office at the time. 

"Question: During the years commencing before the time you married 
Mr. Posnick, and continuously up to now, you frequently have held offices 
in corporations in Baltimore, have you not? 

"Answer: I have had an inactive interest in these corporations. 

"Question: You have held office, have you not? 

"Answer: That is right. 

"Question: Such as secretary and treasurer? 

"Answer: That is right. 

"Question: And on those occasions when you have been treasurer of 
these corporations, have you performed your duties as treasurer? 

"Answer: Did I sign checks, do you mean? 

"Question: Yes. 


"Answer: No. 
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Question: Keep books, make reports? 

"Answer: No. Mr. Chertkoff signed them as president of the corpora 
tion. I was out of town, and I couldn't take an active interest in them. 

48 "Question: As a matter of fact, you receive remuneration from these 

i 

corporations for your services, do you not? 

"Answer: Only from one. 

"Question: Which one is that? 

"Answer: Middleton Realty. 

"Question: And what salary or remuneration do you receive from 
Middleton Realty Corporation? 

"Answer: The check is 900-and-something. I think it is $1,250 a 
year, less withholding. 

"Question: What office do you hold in that corporation? 

"Answer: Treasurer, as of '52. 

"Question: Were you treasurer of that corporation in the month of 
May 1948? 

"Answer: 1 don't remember if that is the office I held, but it could be 
verified. 

"Question: You have been receiving that salary for some period of 
years, have you not? 

! "Answer: That is right, for a number of years. 

"Question: For a number of years? 

! "Answer: That is right. 

"Question: Do you also receive commissions on any sort of trans- 
action? 

"Answer: Only on insurance policies. I have a broker's license in 

49 Maryland, and there are certain companies where my father places in- 
surance policies where they give me a commission or a bonus, I don't 

know just what it is, and 1 have been getting that for about twenty years, 

( 

twenty-odd years or so. They vary. It all depends upon how much in- 
surance he places. If he should stop placing insurance, that income would 
stop. 

"Question: How much did you receive from this soiree in the year 
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1952? 

"Answer: I think Mr. Burton has the return there. 

"Question: Would you kindly refer to it? 

"(Income tax return was handed the witness.) 

"Answer: This happens to be f 50, and it varies very little over the 
years. 

"Question: Mrs. Posnick, your attorney has made available to me 
your copy of your personal income tax return for the year 1950, which is 
the one you referred to in your testimony. 

"Answer: That is right. 

"Question: And according to this return, you had, during the year 
1950, income from interest in a total amount of $286.45. From what source 
did you receive interest in the year 1950? 

"Answer: I think it was on some bonds that I had. 

"Question: It also shows that you received from insurance commis¬ 
sions $3,080.77. It also shows that you received a salary from the Middle- 
ton Realty Company of Baltimore, Maryland, of $1,250. 

"Answer: That is right. 

"Question: Does that substantially reflect your income for each year 
for the last few years ? 

"Answer: That is right. It is practically the same amount that I 
received for many years, but it was included in the joint return prior to 
that. 

"Question: Yes. You do, then, have from your own independent sources 
an income of between $4,000 and $5,000 a year, isn't that correct? 

"Answer: It is not a permanent income. 

"Question: You have been receiving that for some years past, 
haven't you? 

"Answer: That is right. 

"Question: You have had approximately that income since the time 
your husband separated from you, have you not? 

"Answer: Even previous to that time. 

'^Question: Yes, and continuously since? 
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"Answer: Yes, unless the policies should not continue with die com¬ 
pany, then that income would cease. 

"Question: I am assuming, as my questions, I think, imply, that this 
is approximate. 

"Answer: That is right. 

"Question: Between $4,000 and $5,000 a year? 

i 

"Answer: That is right. 

i 

"Question: The only thing that is certain would be your salary from 
Middleton Realty, and perhaps your interest and the amount of commission 
vary, depending upon the amount of insurance policies, isn’t that right? 

"Answer: That is right. 

"Question: How does it happen, Mrs. Posnick, that you serve as an 
officer or director of corporations other than Middleton Realty Corporation 
and do not receive a salary? 

"Answer: Those corporations have been in existence for many years. 
They were formed by my father. They are family corporations, closed 
family corporations. I never questioned them. We serve! in a capacity 
that is decided upon at a meeting, not a very active corporation, and there- 
fore we don’t get a salary." 

That concludes the portion I offer in evidence, Your| Honor. 

That concludes the defendant’s testimony, or case, jxour Honor, and 
Mrs. Posnick contends that there has been a change of circumstances, and 
I think that she should be required to establish that. 

THE COURT: That testimony will be received in evidence. Yes, sir? 

MR. BURTON: I’m sorry, I didn’t hear what Your iionor said. 

THE COURT: I said that testimony will be received in evidence, with 
the understanding that you may offer any portion that you clesire. 

MR. BURTON: Yes, I understand that. If Your Honor please, I 
think the motion should be denied. 

THE COURT: Yes, I don’t agree with Mr. Boardman in his concep- 
tion of who has the burden here. 

MR. BURTON: I think the motion should be denied. j 


■ 
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THE COURT: In my opinion, you are making a motion to reduce the 
amount, and the burden is upon you to show a change of circumstances. 

So I think you have the burden. 

MR. BOARDMAN: Oh, yes. 

THE COURT: I misunderstood you, I guess, then. 

MR. BOARDMAN: No. What I mean is this. We are making this 
motion upon the basis that the circumstances have changed because Mr. 
Posnick paid her the 49,000 -odd dollars. 

THE COURT: I don't think that is sufficient prima facie, in view of 
the Court of Appeals’ ruling. As I understand the ruling, you have the 
opportunity of coming in and showing by facts and circumstances a change 
in the picture. 

53 MR. BOARDMAN: That is right, and that is what we have to show: 

namely, that she has the benefit of this, money, which I — 

THE COURT: Well, I assume from their opinion, unless I read it 
wrongly, that it is necessary for you to show some circumstances abo ve^ 
and beyond the payment of this money. Have I misread that opinion? 

MR. BOARDMAN: No, it says here: 

”To what extent and at what time she will be able to collect 



the amounts due her under the judgment, and what her —” 

THE COURT: ’’And. ” You see that is in the conjunctive, ’’and.” 

She has collected that, so that is out of the picture, and it is one circum¬ 
stance for me for consider. But I would doubt that that, in and of itself, 
would justify me to lower the amount. 

MR. BOARDMAN: Our case is this. We have shown, and it is not 
disputed, that since the mandate of the Court of Appeals, Mr. Posnick has 
paid the amount — 

THE COURT: Well, of course, if you want to rest your case on that, - 
MR. BOARDMAN: Well, that is all I have. 

THE COURT: If you want to rest your case on that, you are privileged 

tO HnsrvJ^i t T rfon't think it is cniff ir;ifint -- 

54 MR. BOARDMAN: — because we have nothing else to show. We 

don’t claim any charge of circumstances other than that. 
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The finding of the court as to her income at the time this judgment, 
this award was made, is presumed to continue. Your Honor. We can’t 
show, it would be Mrs. Posnick’s duty to show any change there, and — 

THE COURT: Oh, I don’t think so. You are asking for the amount 
to be reduced, and I think before you can get the amount reduced, you have 

I 

got to show more than the payment of that judgment. That is my interpre¬ 
tation of the court’s opinion. You have got to show that the circumstances 
are different than they were at the time the $500 a month was ordered to be 
paid as maintenance. 

MR. BOARDMAN: Well, our position, so it will be clear, is this: 
that the circumstances are the same now, except that he has paid the 
money. 

THE COURT: I understand. j 

MR. BOARDMAN: And our argument is — 

THE COURT: That presents a clear cut issue as to the interpretation 
of that opinion, and I certainly would be glad to study it further and more 
carefully. But I would doubt very much whether the Court of Appeals in¬ 
tended that the mere showing of the payment of judgment would entitle, 
would shift the burden upon her to show that she should not receive the $500 
a month. It would seem that you are making the motion, and the burden is 

i 

upon you to show a change in circumstances, either in the husband’s con¬ 
dition or in her condition. 


MR. BOARDMAN: No, we do not claim that there is a change of 
circumstances in hers. She is the one who claims that, jrhat is what I 
mean by the — It would be up to her to proceed next. We claim there has 
been no change in her circumstances. 

THE COURT: Well, I^will rule, Mr, Boardman, that mer ely the 
payment of judgment isn’t sufficient to indicate a chan ge in circumsta nces 
to modify that order of the payment of $500 . You don’t care to proceed 
with any — ? 

I 

MR. BOARDMAN: Well, there is nothing more we »n — I mean we 

THE COURT: Do you wish to put in any evidence? ! 

MR. BURTON: No, Your Honor. 

THE COURT: What is your feeling in this matter? j 
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MR. BURTON: There isn’t any question about it. Your Honor. I 
never have — 

THE COURT: Am I misconstruing the opinion of the Court of 
Appeals ? 

MR. BURTON: No, sir. 

THE COURT: I thought I had read it carefully. 

SURREBUTTAL ARGUMENT ON 
BEHALF OF PLAINTIFF 

MR. BURTON: If your Honor please, it is perfectly clear to me, 
as you point out, "what is her then need" is in the conjunctive. There 
isn’t any doubt that the Court of Appeals expected at the time the judg¬ 
ment was to be paid, if there was a change of circumstance, then to find 
out. 

And certainly the mere fact of the payment of the judgment is not 

enough. That was the basis upon which I appealed, if Your Honor please. 

♦ * * * 

THE COURT: I just assumed that the Court of Appeals was indi¬ 
cating that this court should be always open, as it is always open, to con¬ 
sider any change of circumstances, and promptly upon the payment of 
the $43,000 judgment that the husband had the right to come in and show 
those changed circumstances to justify his contention that the $500-a-month 
payment should be reduced or eliminated entirely. That would be my in¬ 
terpretation of it. 

MR. BURTON: May I add something else that I think makes it all 
even plainer. 

"In Number 12297, the wife appeals from paragraph 4 of the judg¬ 
ment, which provided that upon payment by the husband of the amounts found 
to be due to the wife, the allowance for maintenance made elsewhere in the 
57 judgment should terminate. We think this provision was erroneous and 
should be eliminated." Here: 

"The wife’s claim for amounts owing to her is separate 

from her claim to maintenance. To what extent and at what 


time she will be able to collect the amounts due heir under 


the judgment, and what her need for maintenance may then 
be, are matters about which we cannot speculate." 


I argued, if Your Honor please, in the Court of Appeals, by my brief, 
— the case is so big, we didn’t have time to orally argue the case. But my 
argument was that obviously, $43,000 could not possibly produce income 
equal to $500 per month, and the only way Mrs. Posnick could possibly 


get $500 a month out of the $43, 000 would be to use it ujj. 

The Court of Appeals obviously agreed with that, lit says: 

M The wife’s claim for amounts owing to her is separate 
from her claim to maintenance. ” 

Now, I think that the defendant has wholly failed to prove any 
change in circumstance justifying any change. 

THE COURT: He doesn’t claim any change in circumstances. He 
admits frankly that there isn’t any. 

MR. BOARDMAN: No, that is not my position. Your Honor can 
rule that is the situation, but — 

THE COURT: I misunderstood you, then. I thought you indicated 

| 

before that you don’t claim any change in circumstances. 

MR. BOARDMAN: Other than — 

THE COURT: Other than the payment of the 
MR. BOARDMAN: Other than that. 

THE COURT: Yes, I understand. 

MR. BOARDMAN: Yes. That is a matter Your Honor can rule on. 
But you see, the Court of Appeals said, 

"To what extent and at what time she will be able to 
collect the amounts due her under the judgment, and what 
her needs for maintenance may then be, are matters about 
which we cannot speculate. ” 

So it seems to me clear that what the Court of Appeals <jlid here was to 
say that Judge Matthews was wrong to enter a judgment which was to 
operate in future to automatically terminate if and when he paid the judg¬ 
ment. They seemed to me to be saying, "Wait until he jpays it, and then 
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deal with it after she has that money. M 

THE COURT: Isn’t it your position that the Court of Appeals said, 
M Wait until he pays it, and if he pays it, then he doesn’t have to pay the 
$500 any more. ” ? 

MR. BOARDMAN: No. 

THE COURT: Oh, it isn’t? 

59 MR. BOARDMAN: No, that is what Judge Matthews ruled and what 

was stricken out. The Court of Appeals said, "Wait until he pays it, 
and then deal with the condition then. ” 

THE COURT: Yes, but it has to be dealt with on the motion to re¬ 
duce or to increase. 

MR. BOARDMAN: Yes. 

THE COURT: Your motion to reduce here. 

MR. BOARDMAN: To terminate or reduce. 

THE COURT: Or reduce. And the burden is on you to show the 
change in circumstances. 

MR. BOARDMAN: Yes, and the change I have shown is that she 
has been paid $43, 000, which she didn’t have when Judge Matthews made 
the judgment. That is the change of circumstances. She has $43, 000 
that she didn’t have. 

THE COURT: Well, if the Court of Appeals said, suggested that 
the mere payment of $43, 000 would be sufficient to cause the exercise of 
discretion by this court to terminate or reduce the $500, that might be one 
thing. But the difficulty with that proposition is that the Court of Appeals 
suggested there must be something more than that. It uses the conjunctive 
there. 

MR. BOARDMAN: I am going to lose the argument with you, but I 
don’t agree with it. I don’t see that at all. They say the time to deal 
with it is — 

THE COURT: Well, if you are going to lose it, I wouldn’t take any 
more time to discuss it. Don’t be so sure. You can change my mind. 

I have already changed it with reference to one or two procedural questions. 

Read that again and see what it says. Read that much more of it, 
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i 


please. 

I 

MR. BOARD MAN: "To what extent and at what time she will be 
able to collect the amounts due her under the judgment, and 

i 

what her need for maintenance may then be, are matters about 
which we cannot speculate." 

THE COURT: What I am concerned about, you see, is 
"and what her need for maintenance may then be," 
and it seems to me that the Court of Appeals was haying in mind that the 
payment of the judgment was one factor, sure, but there was an additional 
factor as to what her needs would then be. 

Now you are coming in and moving the Court to reduce the amount 
of $500 or eliminate it entirely, based merely upon the payment of the 
judgment. 1 would day that couldn T t establish a prima facie case, in my 
opinion, for a reduction of the amount or to eliminate; it. I would say 

that you should come in here and submit some further testimony as to some 

I 

change of circumstance beyond that, before I would be justified at this 
time in reducing or eliminating that amount. I 

MR. BOARDMAN: You see, Your Honor, our position is this: 

60 that Judge Matthews, who heard — and that is the reason, Your Honor, that 

i 

1 have contended all along the line that this matter shcjuld be heard by 
Judge Matthews, because she knew all of the background of the case, and 
how this $43, 000 came about. 

i 

It is quite obvious from Judge Matthews* findings of fact that when she 
specifically found that if Mrs. Posnick had the $43, 000, she wouldn’t need 
anything from the husband for her maintenance in addition to what she was 
receiving from — j 

THE COURT: Yes, but the difficulty about that is, the Court of 
Appeals said she was wrong in that. 

! 

MR. BOARDMAN: No, if I may disagree with that. Your Honor, — 

THE COURT: AH right. j 

MR. BOARDMAN: I don’t understand that that is! what the Court of 

i 

Appeals did say. This is what I think the Court of Appeals said. Let’s 
put it like this: 
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"Judge Matthews entered judgment for $43, 000, which for all anyone 
knows, may not be paid, because a judgment means nothing in the way of 
Support until a woman has the money. M 

I think it is implicit that if, between the day in February when Judge 
Matthews handed down her findings of fact and conclusions of law, and 
March the 3rd, when she entered judgment thereon, if in between the date 
Judge Matthews made the finding that if Mr. Posnick paid the $43, 000, 

62 the wife would have no need for support from the husband, in addi¬ 
tion to her own income, Mr. Posnick had said, "All right, Til abide by 
this judgment, or Judge Matthews T finding," and had written out a check 
for the $43, 000 and given it to his wife, I think it is absolutely implicit 
that Judge Matthews then would not have awarded any maintenance. 

Now, Mr. Posnick didn T t do that, because he felt that the judgment, or 
the finding against him was erroneous. He appealed, I mean the judgment 
was entered, and then Judge Matthews entered judgment on March the 3rd, 
at which time he hadn’t paid the money, and in that judgment, Judge Mat¬ 
thews did this, said he shall pay her $500 a month, but if and when he 
pays the $43, 000 in full, together with all maintenance up to date, then 
his payments shall cease. 

In other words, by her judgment, Judge Matthews reached out into 
the future and adjudicated what should happen upon the occurrence of some 
future event which, for all she knew, might never happen, or happen only 
in part. 

I think that is the defect that the Court of Appeals found in what she 
did. They found no fault with her findings of fact that if she had the $43, 000 
at that time she needed no further support. What the Court of Appeals did 
was to strike out Judge Matthews’ attempt to adjudicate the future before 

63 it happened. 

THE COURT: Now, you have slept with this case, Mr. Boardman, 
and naturally, you are going to get your viewpoint. I have sat here objec¬ 
tively, trying to look at it from an objective, fair approach, and I am a 
little afraid, I am going to be frank with you, that you are going to the 
Court of Appeals and ask them to rule upon precisely the issue they have 


already passed upon. That is my frank opinion. That is what you are 

going to do. But you have the privilege of doing it, of course. 

I 

It is clear to me that if they wanted to say what you have interpreted 
them as saying, they could have said it very clearly add said that upon 
the payment of the $43, 000 judgment, the $500 payment shall cease, ac¬ 
cording to Judge Matthews’ finding. But that isn’t what they seem to have 
said, to me. 

I 

To me, they seem to have said that Judge Matthews, in the first 
place, should not have looked into the future and speculated upon the pay¬ 
ment. That is one factor, it is true, yes. But in addition to that, the 
Court was always open below to consider whether there was sufficient 
change in circumstances to justify the court either sustaining or reduc¬ 
ing or eliminating entirely the continuance of this $500 payment. 

I think the Court of Appeals had in mind, if you 4 e sired to elimi- 

nate that payment or reduce it, that you had to cdme in and show 

I 

additional change in circumstances other than the payment of the $43,000. 

MR. BOARDMAN: Well, I can’t understand why the Court of Appeals 
then says, 

I 

”To what extent and at what time she will be able to collect the 

amount due her under the judgment, —” 

THE COURT: "And." j 

MR. BOARDMAN: — "and what her need for maintenance may then 
be." j 

THE COURT: "And." You see, the thing you cannot understand from 
your viewpoint, which I appreciate, having dealt with the case as long as 
you have, — but I cannot understand why they would have inserted that addi¬ 
tional language, 

"and to what extent her needs and circumstances riiay be. " 

If that is merely superfluous, we could eliminate it. 

MR. BOARDMAN: I don’t contend that is. Quite to the contrary, 

i 

my position as to what they mean is this: that when he pays that, that is 
a change of circumstances to be considered. 

Now, when we get here, as we are today, the wife, defensively to 
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our motion and affirmatively to her own motion, says that she has had 
a change of circumstances, which she hasn’t established, and won’t 
establish unless she puts on evidence. 

65 So you see that what I think the Court of Appeals meant was this: 

When the matter comes before the court, the court will consider the cir- 

>» 

cumstances as they then exist. 

And we claim that the circumstance on our side of it which is changed 
is, or the circumstance which on her side is changed, put it that way, — 
and it is changed on our side, too, because he is $43, 000 less rich than 
he was before — that the change of circumstances, so far as we are con¬ 
cerned, is that she has — I am leaving out all the interest and costs, of 
course — she has $43,000 more than she had when Judge Matthews thought 
she should have $500 a month, and he has $43, 000 less, and that that, alone, 
is a very material change of circumstances, one so big that Judge Matthews, 
who tried the case, said that if that had been the circumstance at the time 
she ordered this $500, she wouldn’t have ordered the $500. 

Now, that is what Judge Matthews said. 

THE COURT: If she had that in mind, why couldn’t she easily have 
made an order that upon the payment of $43, 000, there should be no — 

MR. BOARDMAN: That is what she did do, and that is what the 
Court of Appeals ordered stricken out, saying that she acted about a situ- 

66 ation in the future, and to wait until we got to it. That is the way 
I view it. Otherwise, I just can’t read anything else out of this opinion. 

If the wife claims, as she does, that she has had a change of cir¬ 
cumstances, that aside from the $43, 000 she doesn’t have the income she 
had when Judge Matthews ordered the maintenance of $500 a month, that 
is a change of circumstances, if she can prove it, and it might be sufficient 
to offset the benefit of the $43,000, or to be taken into consideration. 

That would seem to be the next issue in this case. As it stands 
now, her income is presumed to continue the same as when Judge Mat¬ 
thews found it, and the change from our standpoint is that we have paid 
$43,000 that she has. 

Now, if she says, as she does, "That is true, but on the other hand, 
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I don't have as much income from outside sources as I had before,” — 
or I think she says she has practically none, — if she can prove that, 
then that is a circumstance that is changed to her detriment. But the 
burden of showing that is on her. We can't show it. Ouk position is that 
this continues. 

Now, my client had a certain income at the time Judge Matthews or- 

i 

dered $500 a month. We don't claim that he has any le$s income now. 

We have not made that. As far as I know, they don't claim that he has 
any more. So there is no issue about that. The only claim of a differ¬ 
ence of income here is that she, in her pleadings, clairps that she doesn't 
have as much income — You see, Judge Matthews held she had $4,000 
or $5,000 a year income. We have no evidence to offer that she has more. 
We do rest upon the finding that she has that, and we submit that that puts 
the burden upon her to show any change there. 

Now, that is my full argument. I think that to me it seems, that is 
the way I read this opinion, that Judge Matthews was only reversed on the 
manner in which it was done in advance of the event, and the Court of 
Appeals said, ’’Wait, wait till it happens, and then review the situation 
then, taking into consideration that the man is out $43, p00, the wife is 
$43,000 better off, and take in any other changed circumstances. ” 

We don't claim any other than that. She does. So it puts the issue 
squarely. 

THE COURT: Well, what is your position? Do you want to rest your 
case upon the showing made by the moving party here ? 

MR. BURTON: Yes, sir. j 

THE COURT: You had better state your position for the record. 

MR. BURTON: Well, my position on his motion to eliminate or de¬ 
crease is that the motion should be denied because he has not shown a change 


68 of circumstance justifying any change in the maintenance order. 

The concession by the defendant's counsel that there is no change in 
the income of the defendant seems to me is an additional reason why he has 
failed on his motion. j 

THE COURT: Well, he takes the position, or course, that the burden 
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of proof is upon you; having paid the judgment, that that ipso facto eliminates 
the $500 payment per month, unless you come in and show that her circum¬ 
stances have been changed from before, so that it still should be paid. 

MR. BURTON: Except that the Court of Appeals disagreed, if 
Your Honor please, — 

__ RULING OF COURT 

THE COURT: Well, it is a matter of interpretation of the Court of 

- - ----- — ' ■ ■■■■■ ■ > 

Ap peals T opinion . It is too bad it has to go back there again for recon¬ 
sideration, but as I read the opinion, it seems to me that the Court of 
Appeals did not intend, Mr. Boardman, that the mere payment of the judg¬ 
ment itself would cast the burden upon the wife to come in and show that 
her circumstances had changed, in order to justify continuance of the $500. 

I will so rule, in any event, so that the issue will be clearcut in case you 
decide to press it on. An order may be drawn, incorporating that. 

69 MR. BURTON: If Your Honor please, we have a motion to increase. 
For the record, I will withdraw the motion, without prejudice, under the 
circumstances. 

* * * * * * * 

70 MR. BOARDMAN: Well, of course, I concede at this point, if you 
are correct about this, I never intended to call Mr. Chertkoff as a wit¬ 
ness for us. I intended to call him in rebuttal of the testimony I presumed 
she would give in support of the sworn allegations she has made, and I 
hoped to impeach them. 

I should have stated at the beginning of the case, to inform you that 

he would not become a material witness unless she testified as she swore. 

* * * * * * * 
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116 [Filed Nov. 21, 1955] Government of the District of Columbia 

Department of Public Health 
Washington 1, D. C. 

November 21, 1955 

In reply refer to: Cf. A. 451-51 

Legal Psychiatric Services 
Division 
Room 6421 
U. S. Courthouse 

Honorable Luther W. Youngdahl 
Judge 

U. S. District Court for the 
District of Columbia 
Washington 1, D. C. 

My dear Judge Youngdahl: 

In accord with your order of November 18, 1955, I conducted a physi- 

I 

cal and psychiatric examination of David W. Chertkoff, a prospective wit¬ 
ness in a case before Your Honor, and also consulted with his physician, 
Benjamin Kader, M. D., of Baltimore. 

Dr. Kader informs me that Mr. Chertkoff suffers from severe un- 
controlled diabetes mellitus; that he has had an apopleptic stroke; that Dr. 

i 

Kader has seen him react with emotional alarm even to Relatively minor 
stress; and Dr. Kader states that, even before this present litigation began, 
he cautioned the patient to avoid excitement. 

Physical examination reveals the following: severe arteriosclerosis, 
evident in peripheral and retinal arteries; moderately high blood pressure; 
poor heart tones and a heart murmur which indicate weakness of the heart 
muscle; course tremor of the hands, which becomes exaggerated with even 
slight emotional stress; slight weakness of the left side df the face, a resid¬ 
ual effect of a stroke; and general weakness of the extremities. 

Psychiatric examination indicates that he is a rather self-centered 

j 

type of person who reacts to any disturbance with agitation. The Jewish 
religion forbids revenge; Mr. Chertkoff, an Orthodox Jew, has always 
interpreted this to mean that any show of anger is prohibited; he has lived 
by this rule, and hence is likely to become disturb^ by any irrita¬ 
tion which would tend to make many people angry. 
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Such disturbance could well upset the precarious balance in which he 
is living and could cause a heart attack, an apopleptic stroke or an exacer¬ 
bation of diabetes. In my opinion, therefore, it would be dangerous for him 
to testify, and he should not be allowed to do so unless his testimony were 
of the greatest importance in matters of extreme seriousness such as life 
and death. 

Respectfully yours, 

/s/Thomas E. Griffin, M. D., Chief, 

Legal Psychiatric Services 


120 [Filed Nov. 22, 1955] 

ORDER DENYING MOTION TO TERMINATE MAIN¬ 
TENANCE. 

Upon consideration of defendant David Posnick T s Motion to Terminate 
Maintenance, filed July 29th, 1955, opposition thereto, testimony and ex¬ 
hibits offered in open Court, and oral argument had thereon, it is by the 
Court this 22nd day of November, A. D., 1955, 

ORDERED, ADJUDGED AND DECREED that said Motion to Termi¬ 
nate Maintenance be and the same is hereby denied. 

/s/ Luther Youngdahl 
Judge 


121 [Filed Dec. 21, 1955] 

NOTICE OF APPEAL 

Notice is hereby given this 22nd day of December, 1955, that David 
Posnick hereby appeals to the United States Court of Appeals for the Dis¬ 
trict of Columbia from the judgment of this Court entered on the 22nd day 
of November, 1955 in favor of Ethel Posnick, denying motion to terminate 
maintenance, against said David Posnick. 

/s/ J. M. Boardman, Attorney for 
David Posnick, Defendant 
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No. 13,237 

APPELLANT'S STATEMENT OF QUESTIONS PRESENTED 

Appellant states that the questions presented arej: 

1. Whether or not a motion to terminate or reduce per¬ 
manent maintenance should have been heard by the judge who 
originally awarded the maintenance under the peculiar tacts 

I 

of this case. ! 

2. Whether or not a husband has established a prima 
facie change of circumstances by showing, without more, that 
he had paid to the wife more than $40, 000 subsequent to the 
time she had been awarded maintenance upon the premise 

that she did not have the benefit of the aforesaid money. 

I 

3. Whether or not the court properly released from 
subpoena a witness upon the statements of doctors as to the 
condition of his health without permitting the party who sub¬ 
poenaed the witness to offer evidence as to the condition of 
the witness, to have him examined by his own doctors, or 
to cross-examine the doctors upon the opinions of whom the 
court relied. 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 13,237 


DAVID POSNICK, 


Appellant, 


v. 


ETHEL POSNICK, 


Appellee.! 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This appeal has been taken under the authority of Title 28, Section 
1291, of the United States Code from a final order of the United States 

District Court for the District of Columbia denying a motion to terminate 

j 

or reduce an award of permanent maintenance made to a wife. 

l 

STATEMENT OF THE CASE 

Hereinafter the appellant will be referred to as the husband and the 

I 

appellee as the wife. 

I 

In an action prosecuted in the United States District Court for the 

i 

District of Columbia, the wife sued the husband for permanent maintenance 
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and also for an accounting for money claimed to be due to her by reason 
of inadequate consideration theretofore paid to her by the husband for the 
relinquishment of her interest in a business partnership which had been 
conducted by them. The action was tried by Judge Matthews who on Feb¬ 
ruary 18, 1954, found and concluded that the wife was entitled to recover 
from the husband the amount of $43, 671. 30 by reason of the value of her 
interest in the partnership business (Joint Appendix 16). The trial judge, 
after specifically finding that the husband enjoyed a substantial income 
and owned a substantial amount of property, found that the wife was an 
officer and director in some family corporations organized by her father 
and that she received commissions from insurance policies placed by her 
father, and that from the sources stated she had a total annual income of 
between $4,000. 00 and $5,000. 00 (J. A. 13-14). The court concluded 
that the wife was entitled, after taking into consideration her own income, 
to be paid maintenance by the husband in the amount of $500. 00 a month 
(J. A. 14). The court, however, further found and concluded as follows 
(J. A. 16): 

’If, as and when the husband shall pay to the wife 
the whole of said sum of $43, 671. 30 she will then with 
such resources and her own income have adequate 
means for her suitable maintenance independently of 
her husband and thereupon the $500 monthly mainten¬ 
ance payments referred to in paragraph 2 of these con¬ 
clusions should cease unless intervening conditions 
indicate otherwise." 

On March 3, 1954, formal judgment was entered awarding to the 
wife judgment against the husband for the aforesaid sum of $43, 671. 30, 
and awarding to her permanent maintenance in the amount of $500. 00 a 
month. The court, however, incorporated in the judgment the following 
provision (J. A. 18): 

"When plaintiff has received from the defendant 
. . . the full sum of paragraph 2 judgment of 
$43,671. 30, plus interest and costs in addition to the 
maintenance to the date of such payment, then the re¬ 
quirement of paragraph 1 hereof for payment of 
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maintenance by the defendant, David Posnick, shall 
cease as to all payments after such date; provided, 
however, that if conditions intervening between the 
date of the trial and the date of the payment in full 
of $43, 671. 30, plus interest and costs, or occurring 
at any time subsequent to said payment shall so jus¬ 
tify, the Court may upon the application of the plain¬ 
tiff make a further order for maintenance, and juris¬ 
diction is retained for said purpose." 

The husband accepted that portion of the judgment which directed 
him to pay maintenance, but he appealed from that portion of the judg- 

ment which awarded to the wife the aforesaid sum of $4$, 671. 30. The 

! 

wife appealed from that portion of the judgment which provided that the 

i 

payment of maintenance should cease if and when the husband paid the 
aforesaid $43, 671. 30, said appeals being respectively ^os. 12,296 and 
12,297 in this court. Said appeals were decided together by an opinion 
which has been reported as Posnick v. Posnick , 96 U.sj. App. D. C. 198, 
225 F. 2d 37. 

The money judgment awarded against the husband was sustained, 
but that portion of the judgment which provided that maintenance should 
cease upon the payment of the money judgment was reversed. With re¬ 
spect to the latter this court in its opinion said: 

,T We think this provision was erroneous and should 
be eliminated. The wife's claim for amounts owing to 
her is separate from her claim to maintenance. To 
what extent and at what time she will be able to collect 
the amounts due her under the judgment, and what her 
need for maintenance may then be are matters about 
which we cannot speculate . . . The District Court 
should be free to decide such an application, if and 
when one is made, in the light of all the circumstances 
then existing. M 

On July 25, 1955, the mandate of this court was filed of record in 
the lower court (J. A. 18-21). On July 27, 1955, the lower court entered 
an order, pursuant to the mandate, striking from its original judgment 
the aforesaid provision which had been reversed (J. A. 21). 


i 
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On July 28, 1955, the husband paid to the wife the sum of $49,434. 02, 
which paid in full the aforesaid money judgment of $43, 671. 30, together 
with accrued interest, taxable costs, and certain suit money and counsel 
fees which had been awarded to the wife. On the same date there was 
filed of record a praecipe for the satisfaction of the judgment in the man¬ 
ner aforesaid which was signed by the attorneys for the wife (J. A. 21-22). 

On July 29, 1955, the husband filed a motion to amend the original 
judgment by terminating or substantially reducing his obligation to pay 
maintenance to the wife upon the ground that he had paid the aforesaid 
money judgment to the wife and that she was no longer in need of support 
from him (J. A. 22-23). 

On August 5, 1955, the wife filed her affidavit in opposition to the 
aforesaid motion in which she alleged that her own circumstances had 
changed since the date of the original judgment in that she no longer was 
receiving the salary and the insurance commissions which she had been 
receiving at the time the original judgment was entered (J. A. 23-24). 

On August 12, 1955, the aforesaid motion of the husband came on 
for consideration by Judge Matthews who had tried the case and who had 
entered the original judgment (J. A. 25). This was during the summer 
vacation of the court while Judge Matthews was there temporarily. The 
attorney for the husband stated that he felt that Judge Matthews should 
hear the motion because she had full knowledge of the case, and the attor¬ 
ney for the wife stated that he acceded to that in all respects (J. A. 27). 

The motion was continued over upon the statement of Judge Matthews 
that if she could not hear the motion during the next week she would hear 
it after court convened in October (J. A. 27). 

In the latter part of September, 1955, Judge Matthews wrote a 
letter to the attorneys for the parties jointly in which she stated that be¬ 
cause of some other engagements she would not be able to hear the motion 
and that she had referred it to be assigned to some other judge. The 


attorney for the husband attempted to make an appointment to see Judge 

| 

Matthews about the matter, but had not been able to do; so (J. A. 31). 

On November 18, 1955, the motion came on pursuant to assignment 

i 

to be heard by Judge Youngdahl (J. A. 30). At that time the attorney for 
the husband insisted that the matter should be heard byj Judge Matthews 
because of her familiarity with the evidence in the case, and Judge Young¬ 
dahl agreed to talk with Judge Matthews to see if she would hear it (J. A. 
30-33). Thereafter Judge Youngdahl reported that he had talked with 
Judge Matthews, who was then trying civil jury cases, and that she felt 
that the pending matter was a fresh matter that did not involve the other 
case at all and that there was no reason why she should hear it, and that 
he, Judge Youngdahl, agreed with her and would hear the matter himself 
(J. A. 38). 

i 

I 

The husband put in evidence the testimony of the [wife given by her 

at the time of the original trial concerning the offices spid directorships 

i 

held by her in various corporations and concerning her; income (J. A. 43- 
47). Upon this evidence plus the evidence of record that the husband had 
paid to the wife the money judgment in full the husband rested his case 
(J. A. 47-48). Thereupon Judge Youngdahl held as a matter of law that 
the husband had failed to show any material change of circumstances in 
the financial positions of the respective parties, that the wife was not 
required to show any change in her circumstances as had been alleged 
by her in her affidavit in opposition to the motion and that the husband 

i 

was not entitled to any relief, and the judge held that the opinion of the 
United States Court of Appeals for the District of Columbia Circuit pre¬ 
cluded him from exercising any discretion in the mattef (J. A. 48-58). 

I 

! 

On November 22, 1955, formal order was entered denying the 
motion of the husband (J. A. 60), and from that order this appeal has 
been taken. 

There are certain other facts which will become Material if the 

j 

husband obtains a reversal and the matter is sent back to the trial court 
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for further proceedings. 

In preparation for the hearing in the lower court, the husband had 
caused to be served by subpoena the father of the wife to appear as a wit¬ 
ness on his behalf (J. A. 29). The witness duly appeared in response to 
the subpoena but there was presented to the court by the attorney for the 
wife an unsworn certificate signed by a physician in Baltimore, Maryland, 
which stated in substance that by reason of age and physical condition it 
would be dangerous to the health or life of the witness for him to be re¬ 
quired to testify before a public tribunal (J. A. 28). The attorney for the 
husband stated to the court that the witness was a multimillionnaire and 
one of Baltimore 1 s leading businessmen, and that he tendered to prove by 
the testimony of the process server and of two other witnesses that the 
process server had found the witness in his office in a business conference 
with other businessmen, that when the subpoena was handed to him he had 
struck the process server, had said that he would not honor the subpoena 
or come to court, and that at a rapid pace he had run up an alley for a 
block (J. A. 35-36). The judge suggested that the husband have the witness 
examined by a doctor (J. A. 35). The judge stated that he would have the 
court psychiatrist examine the witness in order to obtain his opinion, but 
he assured the attorney for the husband that before he made any final rul¬ 
ing he would permit the husband to introduce the testimony concerning the 
conduct of the witness at the time the subpoena was served on him (J. A. 
36-37). Thereafter the judge produced a report signed by the court psy¬ 
chiatrist who stated that he had examined the witness and that in his opinion 
it would be dangerous to the health of the witness to testify (J. A. 59). Im¬ 
mediately thereupon, the judge stated that he would not require the witness 
to testify (J.A. 40). 

The attorney for the husband informed the judge that he had present 
in court two reputable physicians who were fully prepared to make an exam¬ 
ination of the witness and that it was desired to have such an examination 
made. The judge refused to permit this to be done (J. A. 40-43). The 


attorney for the husband demanded the right to cross-examine the court 

* 

psychiatrist and also the Baltimore physician, but the judge refused to 
permit this to be done (J. A. 41-43). 

The attorney for the husband requested that he bd permitted to intro¬ 
duce the testimony concerning the conduct of the witness at the time he had 
been served with the subpoena, as the judge previously had assured would 
be permitted, but the judge refused to permit it (J. A. 42). 

STATEMENT OF POINTS 
The trial court erred: 

1. In causing the motion to be heard by a judge who had not tried 
the case and entered the original judgment. 

2. In concluding that the husband had not established a prima facie 
change of circumstances entitling him to relief. 

3. In excusing a witness subpoenaed by the husband without permit¬ 
ting the husband to produce evidence, to have the witness examined by 
doctors of his selection, or to exercise the right of cross-examination 
with respect to the physical ability of the witness to tesiify. 

i 

SUMMARY OF ARGUMENT 

1. The motion of the husband to terminate or reduce maintenance 
should have been heard by Judge Matthews who originally had tried the 
case and who was familiar with the details of evidence material to the 
proper exercise of judicial discretion. The appeals prosecuted by the 

parties from the original judgment constituted a continuation of the litiga- 

* 

tion, and Judge Matthews entered the order modifying the original judg- 

! 

ment in conformity to the mandate from the appellate court. The money 
judgment was paid immediately by the husband and he immediately filed 
his motion for relief. Judge Matthews was not reverse^ because she had 
abused her judicial discretion in concluding from all the| evidence that the 
wife would not need maintenance if she had the benefit of the money found 
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to be due to her from the husband, but she was reversed because she had 
adjudicated prematurely in advance of the fact of payment. It is most 
reasonable to assume that if the husband had paid the money between the 
date of the decision and the date of original judgment, Judge Matthews 
would not have awarded maintenance to the wife, and under the decisions 
of this court her judicial discretion would not have been disturbed. The 
premise upon which Judge Matthews considered that the wife would not be 
entitled to maintenance having been validated immediately upon the con¬ 
clusion of the appeal, Judge Matthews should have reappraised the case 
in the light of her full knowledge of the facts. No other judge was pos¬ 
sessed of the detailed knowledge of the facts sufficient to permit the exer¬ 
cise of an informed judicial discretion. 

2. The husband had clearly established a prima facie case showing 
a material change of circumstances beneficial to the wife and detrimental 
to himself. The wife had been paid more than $40, 000 at the expense of 
the husband T s capital. The original judgment for maintenance in the amount 
of $500 a month had been entered in express recognition of the fact that the 
wife did not have the benefit of the aforesaid money and that the husband 
did have the use of it, and it is obvious that but for that fact the wife would 
not have been awarded maintenance. The resources and income of the 
wife in other respects was presumed to have continued as they were at the 
time the original judgment was entered, and the burden was on the wife to 
establish a change of circumstances with respect thereto. Judge Young- 
dahl misconstrued the opinion of this court when he concluded that as a 
matter of law he was prohibited from granting the husband any relief unless 
in addition to showing full payment of the money judgment he established 
some further material change of circumstances. 

3. The court improperly excused a witness, who had been validly 
subpoenaed by the husband, upon the certificates of doctors that the witness 
was not physically able to testify without possible injury to himself, with¬ 
out permitting the husband to produce the testimony of witnesses as to 
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facts inconsistent with the claim of physical incapacity, without permitting 
the husband to cause the witness to be examined by his oym doctors, and 
without permitting the husband to cross-examine the doctors on whose 
opinions the court relied. Although the husband planned to use the witness 
in rebuttal the occasion for which did not arise because of the holding that 
he had not established a prlma facie case, the same situation may arise 
again if by direction of this court further proceedings ari had in the lower 
court, and this court should instruct the lower court as to the proper pro¬ 
cedure to be followed with respect to releasing a duly subpoenaed witness. 

j 

ARGUMENT j 

I 

1. Hearing should have been before Judge Matthews 

Judge Matthews, who originally tried the case and who weighed all 
the facts and circumstances, concluded as a matter of judicial discretion 
that if the wife should be paid the full amount of the money judgment she 
would, in addition to her own income, need no support from the husband 
and would not be entitled to maintenance. 

The conclusion above stated was filed by the trial judge on February 
18, 1954 (J. A. 1) whereas formal judgment was not entered until March 3, 
1954 (J. A. 17). It is most reasonable to assume that had the husband 

elected, subsequent to the decision but prior to the judgment, to have paid 

j 

the money due to the wife instead of exercising his right j to appeal, there 

i 

would have been no award of maintenance made by Judge! Matthews. Under 
such circumstances, the entering of such a judgment denying maintenance 
would have been within the judicial discretion of Judge Matthews and would 
have been sustained by this court on appeal. 

I 

In Garrett v. Garrett, 61 App. D. C. 309, 62 F. 21471, this court 

said: 

” . . . the amount to be allowed in each case is to be 
fixed in view of the circumstances of each in ^he judicial 
discretion of the trial justice, who is in the b£st position 
to do it. ” 
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In Melvin v. Melvin , 76 U. S. App. D. C. 56, 129 F. 2d 39, it was 

said: 

"Alimony is largely discretionary. It may be granted 
to a wife who is at fault; it may, in a proper case, be de¬ 
nied against a husband who is at fault; and its amount is 
elastic. M 

In Quarles v. Quarles , 86 U. S. App. D. C. 41, 179 F. 2d 57, this 
court said: 

"Ordinarily the trial court 1 s determination of the 
propriety of the award under all the circumstances will 
not be disturbed, unless an abuse of discretion is made 
manifest by the record." 

And further: 

"From the very nature of the problem, however, no 
fixed set of rules or formulae can be substituted for a 
careful study of the particular facts and circumstances 
in each case. Nevertheless, certain impelling factors of 
an equitable nature have always affected such awards. 

Among the factors have been: the duration of the marriage; 
the age and health of the parties; their respective economic 
conditions — both present and prospective; the wife’s con¬ 
tributions to the accumulation of the husband’s property; 
the circumstances under which the divorce was granted; 
the effect, if any, upon the family; and the interest of so¬ 
ciety generally to prevent a person, wherever possible, 
from becoming a public charge." 

In Wiseman v. Wiseman , 94 U. A. App. D. C. 60, 212 F. 2d 251, a 
judgment for divorce granted to the wife which directed a property settle¬ 
ment but which did not award continuing alimony was sustained as not 
being an abuse of discretion. 

The appeal which the husband prosecuted and the appeal which the 
wife prosecuted constituted a direct continuation of the litigation, and when 
the mandate came down it was Judge Matthews who entered the order on 
the mandate modifying the original judgment (J. A. 21). The very next day 
the husband paid the money judgment in full (J. A. 21), and on the day 


following that he filed his motion to terminate or reduce maintenance 
(J. A. 22). 


Judge Matthews was not reversed because she had not exercised 
her judicial discretion soundly but because she had exercised it prema¬ 
turely and prospectively. Upon the payment of the money judgment, the 
premise upon which Judge Matthews judicially had concluded the wife 
would not need maintenance was validated, unless the vjife could establish 
that circumstances detrimental to her in other respects had intervened. 


The fundamental reason for reposing judicial discretion in trial 
judges which is not to be disturbed in the absence of abuse is because the 
judge who has heard all the details of evidence and has observed the 

i 

demeanor of the parties is in a better position than any other court or 
judge to exercise a sound discretion. 


In this case, Judge Matthews had heard testimony in a long trial to 
the extent that that portion of it which was deemed to be material on appeal 
consisted of more than 250 printed pages. (See Joint Appendix in Appeals 
Nos. 12,296-7). 


From the details of the evidence, Judge Matthews knew, among 
other things, that the wife was experienced in business, that she was 
intelligent and healthy, that her interest in the partnership out of which 
arose her claim for the money judgment of more than $40,000 had been 
acquired by her largely through the capital and efforts of the husband, 
that the husband had raised to maturity the daughter of the wife by a for¬ 
mer marriage, and that the wife had not been blameless in the circum¬ 
stances which led to the separation of the parties. 

It is true that Judge Matthews was engaged in the trial of civil 
jury cases, but all practicing lawyers know that it is of frequent occur¬ 
rence that a judge assigned to one branch of the court hears other matters. 





2. Change of Circumstances . 

Clearly, the husband established a prima facie change of circum¬ 
stances of a material nature. By virtue of the payment of the money judg¬ 
ment, the wife had been enriched in excess of $40, 000 at the expense of 
the husband’s capital. 

Without any possibility of doubt, the award of maintenance in amount 
of $500 a month had been made by the original trial judge upon the premise 
that the wife did not have the benefit of the aforesaid sum of money and that 
the husband was enjoying its use . The extinction of the aforesaid premise 
certainly constituted a material and most substantial change of circum¬ 
stances beneficial to the wife and detrimental to the husband. 

This, without more, entitled the husband, under the exercise of a 
sound judicial discretion, to the termination of his obligation to pay main¬ 
tenance or to a substantial reduction in amount. 

The resources and income of the wife as testified to by her at the 
time of the original trial and as found by the trial judge would be presumed 
to continue in absence of proof to the contrary. It is true that the wife by 
affidavit claimed a change of circumstances with respect to her other in¬ 
come; but the burden of proving this was upon her. 

As appears from the colloquy between the judge and counsel (J. A. 
47-58), Judge Youngdahl concluded as a matter of law that the trial court 
was precluded by the language of the opinion of this court from entertaining 
any application of the husband for relief of any sort unless he could show 
some material change of circumstances in addition to the payment of the 
money judgment. 

It is respectfully submitted that this court did not so intend. 


3. Release of Witness 


The husband did not intend to take the testimony of the wife's father 
as a part of his case in chief, but he desired to take his testimony in the 
event the wife should testify that she had ceased to enjoy the income which 

i 

she had enjoyed for many years before the original judgment was entered, 
as she had alleged in her affidavit filed in opposition to! the husband's 
motion (J.A. 23). j 

It is conceded, therefore, that if the trial judge ik upheld in his con- 
elusion that the husband had not as a matter of law made a prima facie 
showing of a material change of circumstances entitling him to relief, the 

i 

action of the trial judge in excusing the witness did not harm the husband. 

i 

On the other hand, if the contention of the husband is found to be 
valid and the case is remanded for further proceedings^ the husband will 

I 

be entitled to exercise the right to produce evidence by subpoena. In such 
event, this court in order to prevent a reoccurrence of what is complained 

i 

of could serve justice by instructing the lower court as ^o the proper pro¬ 
cedure to be observed. 

| 

At the original trial, the wife had admitted being an officer or direct¬ 
or in a number of corporations controlled by her father and she had admit¬ 
ted having an income of between $4, 000 and $5, 000 a year from salary or 
from commissions her father permitted her to collect (J*. A. 43-47). 

I 

l 

In her affidavit in opposition to the husband's motion, the wife 
claimed a material change of circumstances adverse to ^erself by reason 
of having lost her aforesaid income (J. A. 23). The husband was justified 
in assuming that she would so testify at the trial and he kad the right to 
prepare himself to explore the matter fully. The wife's father unquestion¬ 
ably was a material witness with full knowledge of the trpith. 

The trial judge said he thought the husband could get the same informa- 

I 

tion from the wife (J. A. 41); which was the same as saying that one party 
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was bound to accept the testimony of his adversary without the right to 
try to contradict it. 

The husband was denied the right to produce the testimony of his 
witnesses to the acts of physical conduct on the part of the witness under 
subpoena which were inconsistent with the claim of physical incapacity to 
testify and which evidenced a purpose to evade testifying; the husband was 
denied the right to have an examination made by his own physicians; and 
the husband was denied the right to cross-examine either the court 
psychiatrist or the Baltimore doctor, although the psychiatrist stated in 
his report to the court that he had consulted with the Baltimore doctor and 
had obtained material information from him concerning the medical history 
of the witness. 

It is respectfully submitted that the conduct of the trial judge was not 
fair to the husband and that it did not have the appearance of fairness. In 
a court of law it ought never be presumed that a fact is so certain upon 
ex parte presentation that the right to produce evidence to the contrary and 
the right to cross-examine can be suspended. 

Respectfully submitted, 

JEAN M. BOARDMAN 

Shoreham Building 
Washington, D. C. 

Attorney for Appellant. 
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APPELLEE'S STATEMENT 
OF QUESTIONS PRESENTED 


The questions presented are: 

i 

1. Whether a motion to terminate or reduce permanent maintenance 

i 

may be heard by the motions judge or must be heard jby the judge who 

i 

made the original award particularly where the only change in circum- 
stance claimed was the payment by the husband of amounts due the wife 
separate from maintenance. 


2. Whether the payment by a husband, subsequent to a maintenance 

i 

award, of a judgment in favor of the wife upon a husband-wife partnership 
accounting of $43, 671. 30 is a material change in circumstances re- 

I 

quiring a termination or reduction of maintenance immediately following 
the payment, when the income of the husband is not sjiown to have been 
changed or his ability to pay maintenance lessened thereby. 


3. Whether a party can complain of the release from subpoena 
of a witness whom the party later announced he had nit intended to call 
except upon a contingency which did not occur, and if po: 


(a) Whether the court properly exercised i^s discretion 
in excusing the witness from taking the stand upon the certi¬ 
fications of the witness’ physician and a court appointed 

physician that it was physically dangerous for thi witness 

I 

to do so. i 


l 


i 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

i 

BRIEF FOR APPELLEE 

I 

COUNTER-STATEMENT OF THE CASES 

The appellant, husband, in his statement of the case has set forth 
substantially the facts relevant to the appeal but certain details not spe¬ 
cifically mentioned by him are deemed important to the wife’s position. 

In this suit by a wife against her husband for maintenance and ac¬ 
counting, which is now before this Court on husband’^ Motion to Ter¬ 
minate Maintenance, the court not only concluded at the trial that the 
wife was entitled, after taking into consideration her pwn income, to be 

I 

paid maintenance by the husband in the amount of $500 a month but 
made detailed findings which served as a basis for this conclusion. 

As the husband points out, the court found the w|ife had at time 
of trial a total annual independent income of between $4000.00 and 



$5000.00 (Finding 48, J.A. 13-14). It also found in response to inter¬ 
rogatories that the husband listed his income at $37,317. 55 for 1948; 
at $30, 684. 34 for 1949; at $44,875.30 for 1950; at $33,169.37 for 1951; 
that he paid income tax, however, in 1951 on income of $39, 595. 35 and 
that 1952 is incomplete (Finding 45, J.A. 13). 

The court had previously found that the husband deserted the wife 
without just cause on August 15, 1949 and although she sought his re¬ 
turn, he had not lived with her since (Finding 4, J.A. 1). The court 
concluded that $500.00 per month, taking into consideration the wife's 
income, would enable her to maintain a standard consistent with the sta¬ 
tion in life and means of the husband (Conclusion 2, J.A. 14). 

The Findings and Conclusions, while dated January 30, 1954 (J.A. 
17) were not filed until February 18, 1954 (J.A. 1) and the judgment 
dated March 2, 1954 (J.A. 17) was filed March 3, 1954 (J.A. 17). 

The wife and her counsel had concurred at all times in the efforts 
to have the trial judge, Judge Matthews, hear the Motion to Terminate 
Maintenance (J.A. 27, 32, 33) but Judge Matthews had decided she could 
not hear it and had referred it to the motions 1 clerk to be assigned to the 
regular motions' judge (J.A. 31) and it was assigned to the motions' 
judge, by whom it was heard (J.A. 31, 38) on November 15, 1955 (J.A. 
30) and November 21, 1955 (J.A. 40). 

During all of this time from July 29, 1955, the wife received no 
maintenance (J. A. 33). 

In the affidavit filed by the wife on August 5, 1955 in opposition to 
the aforesaid motion, she not only deposed that she was then without the 
salary and insurance commissions which she had been receiving at the 
time of trial in May, 1953, but that she was then without income from 
any source other than about $85.00 per annum in interest from a small 
amount of bonds and the income received from the husband (J.A. 23). 

She further deposed that she had paid out of the $49,434.02 received on 
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I 


the judgment, attorney’s fees of $10,250 and accumulated debts of 
$2,000.00 and certain costs and expenses for which she was allowed 
recovery in the judgment and had deposited $35,000.00 in a savings 
account from which she will receive interest at 2% ^>er annum in the 
future; that she was then indebted in the sum of $10j000.00 which she 
had borrowed for living expenses including the time when no maintenance 

was being paid and expenses of the litigation (J.A. 23-24). 

j 

i 

At the hearing on the Motion to Terminate the husband’s only claim 
to change in circumstances arose from the payment of the judgment of 
$43, 671.30 (J.A. 48, 49, 51). He stated through counsel that he did 
not claim that he had any less income than he did when Judge Matthews 
awarded $500.00 a month (J.A. 57). 

i 

i 

i 

i 

STATUTES INVOLVED 

i 

Section 71 of the Internal Revenue Code of 1954 , 26 U.S.C.A. Sec. 
71, c. 736, 68 A Stat. 19, Act of S e Eftfe 16, 1954, provides in perti- 

I 

nent part, as follows: 

’’See. 71. Alimony and Separate Maintenance 
Payments. ’ 

i 

(a) General Rule. - 
* * * * * 

I 

”(3) Decree For Support. - If a wife i$ separated 
from her husband, the wife’s gross income includes 
periodic payments (whether or not made ati regular in¬ 
tervals) received by her after the date of the enactment 
of this title from her husband under a decree entered 
after March 1, 1954, requiring the husband to make the 
payments for her support or maintenance, j This para¬ 
graph shall not apply if the husband and wife make a single 
return jointly. ” 

Section 215 of the Internal Revenue Code of 1954, 26 U.S.C.A. 

Sec. 215, c. 736, 68 A Stat., Act of August 16, 1954,1 provides in perti- 
nent part, as follows: 



M Sec. 215. Alimony, Etc., Payments. 

(a) General Rule. - 

"In the case of a husband described in section 71, 
there shall be allowed as a deduction amounts includ¬ 
ible under section 71 in the gross income of his wife, 
payment of which is made within the husband’s taxable 
year.”* * * 


RULES INVOLVED 

Rule 78, F.R. C. P ., provides as follows: 

Rule 78 
Motions Day 

"Unless local conditions make it impracticable, 
each district court shall establish regular times and 
places, at intervals sufficiently frequent for the prompt 
dispatch of business, at which motions requiring notice 
and hearing may be heard and disposed of; but the judge 
at any time or place and on such notice, if any, as he 
considers reasonable may make orders for the advance¬ 
ment, conduct, and hearing of actions. 

"To expedite its business, the court may make pro¬ 
vision by rule or order for the submission and deter¬ 
mination of motions without oral hearing upon brief 
written statements of reasons in support and opposi¬ 
tion. " 

Rule 9, Local Civil Rules, United States District Court for the 
District of Columbia, provides in pertinent part, as follows: 

Rule 9 
Motions 

"(a) Motions Judge; Duties . The motions judge or 
judges dispose of all motions; all formal orders and 
ex parte proceedings except in Probate Court; all hear¬ 
ings in habeas corpus; provided, however, that, 
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(1) Motions made during trial and those made 
after trial relating to verdict, judgment, findings of 
fact or conclusions of law shall be heard by the trial 
judge; and 

(2) Motions made after notice of pre-trial or 
pending at time of pre-trial may be heard by the pre¬ 
trial judge in his discretion, and he may dispense with 
points and authorities. No motions, except motions for 
continuance, may be made after five (5) days from the 
signing of the pre-trial order without the permission of 
the pre-trial judge. 

4c * 4c 4c * 4c 

(c) Hearing Before Another Judge . A matter likely 
to require more than a half hour for hearing may be sent 
to the assignment commissioner to be assigned to another 
judge. 

♦ 4e 4c 4c 4c ! * 

j 

SUMMARY OF ARGUMENT 

1. There were no circumstances nor any rul^ of law, substantive 

or adjective, requiring the Motion to Terminate Maintenance to be heard 

i 

by the judge who rendered the original judgment instead of the motions 
judge. 

As for circumstances, the only fact to be considered was the 
payment by the husband to the wife of her own money since the entry 
of the judgment, the husband not claiming that there was any diminu¬ 
tion in his income. The trial judge had taken into consideration all of 

I 

the details of the evidence in fixing the amount of maintenance to be con¬ 
tributed by the husband to enable the wife to maintain a standard of liv¬ 
ing consistent with the station in life and means of the husband. 

i 

i 

Local Rule 9, U.S. D. C., D. C., promulgated under the authority 

i 

of Rule 78, F. R. C. P. requires motions to be heard py the motions judge 
and when the trial judge refused to hear the motion, Although the wife 

i 

had consented thereto, it was proper and the rules required that the 
motions judge hear it. 
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The argument that the trial court would have decided the motion 
differently is based on unwarranted assumption and such a decision 
would have been contrary to law. 

2. The husband failed to show a material change in circumstances. 

He relies solely upon his payment of the separate money judgment 
and does not claim that he is less able to pay the maintenance ordered 
so that his argument, for reasons hereafter shown, is necessarily re¬ 
duced to the contention that the wife must use up the judgment money 
for maintenance. 

This court did not hold on the prior appeal that the mere payment 
of the judgment would justify a reduction in maintenance. 

The trial judge's finding of independent income of $4000 to $5000 
for the wife and her conclusion that the husband should contribute $500 
per month ($6000 per annum) results in a required total annual income of 
$10,000 to $11,000 for the wife. Wife had no opportunity to realize in¬ 
come from judgment money because Motion to Terminate was filed the 
day after payment. If invested in U. S. Government securities as of 
date of filing of motion, income produced on judgment (using $44,000) 
would not exceed $1364 per annum. 

In the absence of any showing by husband as to investment of judg¬ 
ment money, motions judge was entitled to accept wife’s affidavit as to 
the balance thereof in hand and any expected income therefrom. 

Husband is required to support wife notwithstanding her separate 
assets. But he cannot be required to make a lump sum settlement and 
conversely she cannot be required to use up her capital in her support. 

There is no basis for the argument that the trial judge ordered 
$500 monthly maintenance on the premise that the wife did not have the 
benefit of the judgment money and husband was enjoying its use. 


By virtue of the provisions of the Revenue Act of 1954 the main¬ 
tenance the wife was receiving at the time of the hearing was subject 
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to income tax but this was not so at the time when the finding as to 
maintenance was made and filed by the trial judge. The motions judge 
had a right to take this into consideration. 

I 

A reduction in the husband T s capital which does !not affect his in- 
come furnishes no basis for a deduction in the alimony or maintenance 
which he was previously ordered to pay. 

3. The husband was not prejudiced by the release of the wife’s 
father as a witness due to his physical condition because the husband 
did not intend to call him except to rebut the wife but she did not testify. 

Nevertheless, the motions judge properly exercised the discretion 
he had in not compelling the witness to testify in the light of the certi- 
f icates of two physicians that it would be dangerous toj do so. Absent 
discretion, the judge was not required to run the risk inherent in com¬ 
pelling the witness to testify. 

ARGUMENT 

I. NEITHER LAW NOR CIRCUMSTANCES REQUIRED 
HEARING BEFORE JUDGE MATTHEWS. 


There was no reason in law or in fact requiring ^Judge Matthews to 
hear the Motion to Terminate Maintenance and the husband cites no au- 
thority for his statement that she should have done so.j He bases his argu¬ 
ment principally upon the proposition that Judge Matthews was better 
equipped to exercise judicial discretion because of having been the trial 
judge and upon certain assumptions as to what Judge Matthews might have 
done under the circumstances in the exercise of that discretion which he 

i 

says would have been sustained upon appeal. 

j 

i 


So far as the exercise of judicial discretion was 
was actually only one fact upon which it could operate; 
ment to the wife by the husband of her own money, $43 


Matthews had already made a finding concerning the amount of the 


concerned, there 
namely, the pay- 
,671.30. Judge 


i 

i 
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independent income of the wife (Finding 48, J.A. 13-14); had found that 
the husband paid income tax on income of $39, 595.35 in 1951 and had 
listed his income in response to interrogatories, at $37,317. 55 for 1948; 
$30,684.34 for 1949; $44,875.30 for 1950 (Finding 45, J.A. 13), and 
had concluded, M The wife is entitled to maintenance consistent with the 
station in life and means of her husband and $500.00 monthly from him 
would enable her to maintain that standard, taking into consideration 
her own income. M (Conclusion 2, J.A. 14). There had, therefore, 
already been taken into consideration, ,T the duration of the marriage; 
the age and health of the parties; their respective economic conditions — 
both present and prospective; the wife's contributions to the accumulation 
of the husband’s property; the circumstances under which the divorce 
was granted; the effect, if any, upon the family, and the interest of 
society generally to prevent a person, wherever possible, from be¬ 
coming a public charge. ” Quarles v. Quarles, 86 U.S. App. D.C. 41, 
42; 179 F. 2d 57, 58. 

To the extent that they affected the amount required to enable the 
wife to maintain her allowable station in life and how far the husband 
was required to contribute to enable her to maintain that station, the 
details of the evidence had been taken into consideration by Judge Mat¬ 
thews. Certainly Judge Matthews never knew, as hsuband contends 
(App. Br. 11) ’’that the wife had not been blameless in the circumstances 
which led to the separation of the parties” because she found, ”on August 
15, 1949, the husband deserted the wife without just cause. She sought 
his return but he has not lived with her since. ” (Finding 4, J.A. 1) 

The husband did not claim at the hearing on the motion that there 
was any diminution in his income (J.A. 57). As pointed out above, the 
trial court had found this income to be a large one, fluctuating between 
$30,000.00 and $44,000.00 per annum. The return to the wife of the 
money which was rightfully hers had not affected it so the only change 
of circumstance claimed by the husband was the payment of the judgment 
(J. A. 48 and 49). 
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The Motion to Terminate Maintenance was properly a matter to 
be heard by the motions judge. Rule 78, F.R. C. P. provides for the es¬ 
tablishment by each district court of regular times and places for the 
disposition of motions unless local conditions make itj impracticable. 
Local Civil Rule 9 (U.S.D.C., D.C.) provides, with certain exceptions 
not applicable here, that the motions judge or judges shall dispose of 
all motions. 

Nevertheless, counsel for wife and the wife herself were satisfied 
to have Judge Matthews hear the motion notwithstanding the fact that the 
judge was reversed by this Court on the very point involved in the motion 
(J. A. 32,33). But Judge Matthews who was willing to hear it "if a place 
could be found", later did not feel that she should do so when she was 
assigned to the civil jury calendar and that the motions judge should 
hear it (J. A. 38) and she had referred it to the motions clerk to be 
assigned to the regular motions judge (J.A. 31). While the motion had 
been filed on July 29, 195K, it did not come on for hearing until Novem¬ 
ber 18, 1955 during all of which time the wife received no maintenance 
from the husband (J.A. 33). 

Surely the wife had exhibited the utmost patienc^ in acceding to the 
husband’s requests for a hearing before the trial judge and when that was 
not forthcoming, a hearing before the motions judge v^as not only appro- 

I 

priate as the consideration of "a fresh matter that doesn’t involve the 
other case at all" (J.A. 38) but was required by the rides. 

As for the argument that Judge Matthews would have eliminated 
maintenance if the husband had paid the judgment immediately, suffice 
it to state that this did not happen and in any event we will demonstrate 
that any such action would have been contrary to this Court’s opinion 
upon the prior appeal. Posnick v. Posnick , 96U.S. ^PP* D.C. 198, 

225 F. 2d 37. 
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II. HUSBAND FAILED TO SHOW A MATERIAL CHANGE 
IN CIRCUMSTANCES 

The husband argues that he had established a prima facie change 
of circumstances of a material nature because the wife had been en¬ 
riched in excess of $40,000 at the expense of the husband's capital by 
virtue of the payment of the money judgment. But the money received 
by the wife cannot accurately be said to be received at the "expense" 
of the husband's capital. This sum represents her own assets and as 
this Court said on the prior appeal (96 U.S. App. D.C. 199, 225 F. 2d 
38), "The wife's claim for amounts owing to her is separate from her 
claim for maintenance." 

The husband does not contend that his income became any less be¬ 
cause of the payment of the judgment or that he is any less able to pay 
the maintenance ordered. He relies solely upon the payment of the judg¬ 
ment and thus his argument must be reduced to the contention that in 
lieu of receiving maintenance from the husband the wife must use up 
her own capital to provide her living expenses. No other alternative is 
possible. 

We respectfully suggest that this Court did not hold that the mere 
payment of the judgment would be justification for eliminating maintenance 
but just the contrary when it said (96 U.S. App. D.C. 199, 222 F. 2d 38) 
"To what extent and at what time she will be able to collect the amounts 
due her under the judgment, and what her need for maintenance may then 
be, are matters about which we cannot speculate. " 

At the time of the hearing on the motion it had already been estab¬ 
lished through findings of Judge Matthews that the husband should contri¬ 
bute $500.00 per month to the maintenance of the wife who, at the time 
of trial, had been receiving income of $4,000 to $5,000 per annum. The 
total required to maintain the wife according to the husband's station in 
life, as found by the trial judge, was thus $10,000 to $11,000 per annum. 
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The only manner in which the wife could gain any benefit from the 

more than $40,000 received would be to use it up or ^et income from it. 

I 

She could not possibly have received any income from it prior to filing 
the Motion to Terminate Maintenance because it was tiled the day after 
the judgment was paid. 

So that the court, in order to arrive at some conclusion concern- 
ing what return could be expected by the wife if she had made an im- 
mediate investment, would have to look into the future and speculate as 
to investment possibilities of the $43,000 odd. It would seem that the 
court could not in this connection look beyond U.S. Government securi¬ 
ties which would produce on $44,000 not more than 3.1% or $1364 per 
annum as of July 29, 1956. For U.S. bond quotations see The Commer¬ 
cial and Finance Chronicle, August 1, 1955, Vol. 18? No. 5451. 

! 

i 

But was the court compelled to speculate in the face of the wife’s 

affidavit that the salary and commissions which she previously received 

I 

had been terminated and that she had no income from any source other 
than the income from her husband and $85.00 per annum from a small 
number of bonds; that from the judgment received sh^ paid attorney’s 
fees of $10,250 and accumulated debts of $2,000, andj was still indebted 
in the sum of $10,000, and had deposited $35,000 in a savings account 
from which she would receive interest of 2% in the future? (J. A. 23, 24). 

The husband failed to make any showing whatever as to the actual 
or expected income which the amount to be paid in satisfaction of the 

i 

judgment, other than for maintenance, would produce and he failed to 
make any showing whatever as to how much of it would be available for 

j 

investment. Accordingly, he not only failed to sustaih his burden, 
which he conceded he had of showing a material change (J. A. 48, 52) 

I 

but the judge had a right to accept the wife’s affidavit as proved. 

On the other hand, the husband had no right to epcpect the wife to 
use up her own assets in her support. He had the obligation of her sup¬ 
port regardless of her separate assets. Fry v. National Savings & Trust 
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Co. , 53 App. D.C. 191, 289 Fed. 589; Michael v. Smith , 62 App. 331, 

68 F.2d 378; Manufacturers Trust Co . v. Gray , 278 N.Y. 380, 16 
N.E. 2d 383. 

Since the husband could not be required to make a lump sum settle¬ 
ment upon the wife but only to support her, Keleher v. Keleher, 89 
U.S. App. D.C. 266, 192 F.2d 601; Wheeler v. Wheeler , 88U.S. App. 
D.C. 193, 188 F. 2d 31, it would seem equally true that the wife is not 
required to use up her principal as a means of support. Keleher v. 
Keleher , supra, points out that alimony "cannot be used as a device for 
dividing up the husband's property", 89 U.S. App. D.C. 267, 192 F.2d 
602. If the wife must resort to more than the income from her assets, 
she would, in effect, be dividing up her property with the husband. 

The husband says that the award of maintenance of $500 per month 
had been made by the original trial judge upon the premise that the wife 
did not have the benefit of the aforesaid sum of money and that the husband 
was enjoying its use. He argues that the extinction of the premise con¬ 
stitutes a material change. 

In the first place there is no basis for any such premise. There 
is nothing in the findings nor does the husband point to anything justify¬ 
ing such a conclusion. What the trial judge did was to provide for ter¬ 
mination of maintenance when the judgment of $43,671. 30 was paid. 

This Court said that was erroneous. Since the lower court must have 
known that $43, 671.30 could not produce income of $500 per month 
which that court had found the wife to require, it must have concluded that 
the wife should use up the judgment money. Such a conclusion was an 
erroneous exercise of discretion and in the words of Quarles v. Quarles , 
86 U.S. App. D.C. 41, 42; 179 F.2d 57, 58, fell "outside the permissi¬ 
ble area of discretion vested in the trial court". 

At the hearing on the motion, counsel for the wife called the court's 
attention to the fact that the maintenance which she received subsequent 


13 


to the entry of the decree on March 3, 1954, was subject to the pay- 
ment of income tax and that this was not the case prior thereto. 

M Prior to the passage of the 1942 Revenue Act, 
the divorced husband paid the tax on alimony." 

I 

Commissioner of Internal Revenue v. Walsh, 

86U.S. App. D.C. 365, 366, 1&3 F. 2<i 863, 804. 

That act added to the Internal Revenue Code , Section 22 (k), 26 
U.S.C.A. Sec. 22 (k), (cited in pertinent part in Walsh supra) which 
provides in part: 


"In the case of a wife who is divorced <>r legally 
separated from her husband under a decree of divorce 
or of separate maintenance, periodic payments * * * 
received subsequent to such decree in discjiarge of 
* * * a legal obligation which, because of tjie marital 
or family relationship, is imposed upon or| incurred 
by such husband under such decree or under a written 
instrument incident to such divorce or separation shall 
be includible in the gross income of such v^ife * * * " 

Temporary alimony or maintenance pendente liie was therefore not 

taxable to the wife and not deductible by the husband Wilson v. Wilson, 

i- - 

172 P. 2d 568, 76 Cal. App. 2d 119; Simonds v. Simonds, (S.C.), 81 

- - 1 - 

S.E. 2d 344; Fields v. Commissioner of Internal Revenue, 14T.C. 

1202. 


Nor were payments taxable to the wife under a decree of separate 

maintenance unless a legal separation was effected by the decree. Com- 

-— 

missioner of Internal Revenue v. Walsh , supra; Commissioner of In¬ 
ternal Revenue v. Evans, 10 Cir., 211 F. 2d 378; Ferrell v. Commis ¬ 
sioner of Internal Revenue , 7 Cir., 179 F. 2d 838, cert- den., 71 S. 

Ct. 56, 340 U.S. 822, 95 L„ed. 604; Smith v. Commissioner of In- 

- -j- 

ternal Revenue , 2 Cir., 168 F. 2d 446. See also, Co3p v. Commis ¬ 
sioner of Internal Revenue, 3 Cir., 176 F. 2d 226. Iri the instant case 
the judgment merely provides that the defendant shall pay $500 per month 
to the plaintiff "as maintenance" (J.A. 19). 
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This was all changed by the provisions of Sec. 71 of the Internal 
Revenue Code of 1954 , 26 U.S.C.A. Sec. 71, c. 736, 68A Stat. 19, 

Act of August 16, 1954, specifically Sec. 71(a) (3) which provided for in¬ 
clusion in the wife’s gross income of periodic payments (if separated 
from her husband) received by her from her husband after the date of 
enactment, under a decree entered after March 1, 1954 requiring him 
to make payments for her support or maintenance. 

Likewise, by virtue of the provisions of Sec. 215 of the 1954 Code, 
26U.S.C.A. Sec. 215, c. 736, 68A Stat., Act of August 16, 1954, 
a husband is entitled to deduct amounts includible under Sec. 71 in the 
gross income of his wife, payment of which is made within the husband’s 
taxable year. 

The decree for maintenance was entered on March 3, 1954 although 
the conclusion as to the amount necessary to support the wife consistent 
with the station in life and means of the husband was dated January 30, 
1954 and filed February 18, 1954. 

It is true that this Court held in Russell v. Russell, 79 U.S. App. 
D.C. 44, 142 F. 2d 753, 153 A.L.R. 1037, that the lower court could 
not base an increase in the wife’s maintenance upon a theory of equitable 
tax adjustment. The lower court, had, by its order, approximately di¬ 
vided the tax burden between the parties upon an application by the wife 
for an increase in alimony because of an amendment to the Revenue Act 
of 1942 which imposed a tax on that alimony which previously had not 
existed. But this Court did say (79 U.S. App. D.C. 45, 142 F. 2d 754): 
’’Of course, any decrease in the wife’s net income because of taxes or 
any other reason which brings it below what is necessary for her station 
in life may be considered in granting an increase”. To the same effect 
see Kraunz v. Kraunz, (1944) 267 App. Div. 450, 46N.Y.S. 2d 426, 
modified 293 N.Y. 152, 56 N.E. 2d 152 (cited in footnote 3, Russell, 
supra) and Wolford v. Wolford , 43 N.Y.S. 2d 200; Burden v. Burden , 

_Misc. _, 48 N.Y.S. 2d 859; Simonds v. Simonds, supra. 
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Therefore, the lower court had a right to take iiito considera¬ 
tion upon the application for reduction the fact that because of the re¬ 
quirement of income taxes, the maintenance ordered would net the wife 
less than Judge Matthews had found the wife entitled to — particularly 
in the light of the facts that the husband showed no diminution of his 
income, no adverse effects from the return by him of the wife’s capital 
and no actual or expected income by the wife from that capital. 

Throughout all the cases concerning modification of an alimony 
or maintenance decree a principal question is whether there has been 
any change in the ability of the husband to pay or in the separate income 
of the wife. The husband here conceded that his incoihe was no less 
and he offered nothing to prove that the wife’s was any more. He relies 
entirely upon the return by the husband to the wife of her capital. This 

i 

is not enough. 

i 

In Aiken v. Aiken , 127 So. 819, 221 Ala. 67, itjwas held that the 
showing of a loss of $5,000 of capital was not sufficient to justify a re- 

i 

duct ion in alimony where the income of the husband was slightly higher 
than it had been at the time the decree was originally j entered. 

i 

A similar ruling was made in Langrall v. Lang rail , 125 A. 695, 

145 Md. 340, 37 A. L.R. 437. In his petition seeking a reduction of ali¬ 
mony the husband had alleged among other things that the firm of which 
he was a member had been operating at a loss for three years. The lower 
court passed an order reducing the amount of alimony and upon appeal 
the Maryland Court of Appeals stated the applicable nile to be (145 Md. 
345, 125 A. 697, 37 A.L.R. 440): ”It is only upon the ground of the 
alleged decrease in the appellee’s income that the proposed reduction of 
the alimony should be considered. ” In reversing the order of reduction 
upon the ground that (145 Md. 346, 125 A. 697, 37 A.ii.R. 440) ”we do 
not find in the record any proof that there has been such a change of cir¬ 
cumstances, since the alimony was decreed, as to enable us to concur 
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in the order under review", the Court said (145 Md. 345, 125 A. 697, 
37A.L.R. 440): 

"Upon the evidence in the record, we have been 
unable to reach the conclusion that the circumstances 
of the appellee, so far as his ability to pay alimony 
is concerned, were materially different in June, 1923, 
from those under which, in 1921, he recommended the 
alimony award now sought to be abated. * * * Notwith¬ 
standing the firm’s losses which he mentions as having 
occurred in those years, his receipts from the business 
amounted in 1921 to $6,100, and in 1922 to $5,300, ap¬ 
proximately. * * * If his receipts in 1923 were con¬ 
tinued on the scale of those proved for the four months 
prior to the time of the hearing on his pending appli¬ 
cation, they aggregated about $5,300 for the year. 

They may, in fact, have largely exceeded that amount. 

There is no sufficient basis in the evidence for a belief 
that they would be less in 1923 than they were in 1922, 
when the alimony payments were made without ques¬ 
tion. It does not appear that any decrease of income 
for those years, as compared with his receipts in 1921, 
was other than temporary. The testimony, in our 
opinion, did not prove that he would be less able in 
the future than in the past to pay the alimony which 
his own agreement conceded to be proper." 

Further supporting the proposition is the case of Langdell v. Lang - 
dell, 280 N.W. 758, 285 Mich. 268, where the husband’s salary was 
greater at the time of the hearing than at the time of the original decree 
but he alleged that stocks which he owned had greatly diminished in value 
and claimed at the hearing that his net worth had decreased from $13,000 
to $900. The Court said, (285 Mich. 271, 280 N.W. 759): "Notwith¬ 
standing the claims of defendant, the fact remains that his salary is 
greater by $100 per month than it was when the decree was entered. 
There is no showing of any diminution of income from defendant’s stock; 
nor is there any evidence of a decrease in the funds ordinarily used by 
defendant to make the payments. There is no such showing of change 
of conditions as would warrant modification of the decree. Schweim 
v. Schweim, 233 Mich. 67." 
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With the ability of the husband in this case unchanged by his pay¬ 
ment of the judgment, there was no material change in circumstances 
or for that matter any change whatever in the basis fpr his legal obli¬ 
gation and the refusal of the lower court to order a modification of the 
original decree was correct. 


m. NO PREJUDICE TO HUSBAND FROM RELEASE OF 
WITNESS. 

i 

i 

Since the husband had no intention of calling as la witness the 
wife’s father whom he had subpoenaed except to rebut testimony of the 
wife and she did not testify, the release of the witness by the court be¬ 
cause of his physical condition had no effect whatsoever upon the hear¬ 
ing. As a matter of fact counsel for the husband, in seeking a hearing 
by Judge Matthews, had stated a desire to examine the wife under oath 
and that she would be the only witness (J.A. 26-27). ! 

It is therefore pointless to elaborate on the court’s action in the 
premises although the husband suggests that this Court instruct the 
lower court as to the proper procedure to be observed in case of a re- 
mand. The simple answer to that suggestion is that t^ie lower court 
acted in all respects as he had a right to do in the circumstances. 


The trial judge, in the conduct of a trial and certainly of a hear¬ 
ing on a motion, has a wide discretion, as he necessarily must, to per¬ 
mit some order to be observed. He has the right to punish a witness 
for contempt for refusing to testify. ’’That the contumacious refusal 
of a witness to testify may so directly obstruct a court in the performance 
of its duty as to justify punishment for contempt is so well settled as to 
need only statement”. Ex parte Hudgings , 39 S. Ct. 337 , 249 U.S. 378, 
382; 63L.Ed. 656, 658; 11A.L.R. 333, 335. See also McCrone v. 

United States, 59 S. Ct. 685, 307 U.S. 61, 83 L. Ed. 1108. 
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When a question arises as to the physical ability of a witness to 
testify, the judge must decide the question. No one else can do it. 

And since the decision of this question is basic to the question con¬ 
cerning whether there is a refusal to testify, it would appear plain 
that the first question is entirely within the judicial discretion of the 
court. That the decision is discretionary is further supported by the 
basis given above for the power to punish summarily for contempt, 

i 

namely, to prevent the obstruction of justice. Obstruction of justice 
relates to the whole people and not to the litigants alone. 

Discretionary or not, the lower court's decision was correct. 

That court could not be expected, in the face of a certificate of inability 
from the witness's physician, as well as from the court-appointed physi¬ 
cian (who was also a court official), to require the witness to testify 
and thus run the risk of untoward results to his health or even death. 

In a similar situation where there was at least some conflict as to whe¬ 
ther the witness could testify without danger to her physical condition, 
it was held that the refusal to testify would not support a contempt order. 
Fox v . Capital Co. , 96 F. 2d 684. 

Respectfully submitted, 
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